To: OSD Public Affairs
From: Defense Acquisition Regulation Staff

Attached are public comments received in response to
publication of a proposed rule for the Part 15 Rewrite, FAR
Case 95-029. The proposed rule was published in the Federal
Register on May 14, 1997 (62 FR 26639). Please make these
comments available to the general public in your reading

room.

Questions regarding this project may be directed to
the case manager, Melissa Rider, at 602-0131. '

Thank you.

R
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Commentor Matrix
FAR Case 95-029

Proposed Rule, May 14, 1997
Comment Respondent Date
Number
295-029-1 SETA May 22, 1997
295-029-2 Department of Energy May 27, 1997
295-029-3 Government Sales Consultants, May 28, 1997
Inc.
295-029-4 Logicon May 19, 1997
295-029-5 Jennings Wong/Dept of Interior May 29, 1997
295-029-6 - D. Holmes/Army Redstone May 23, 1997
Arsenal
295-029-7 GSA-PP June 17, 1997
295-029-8 GSA/CAK June 20, 1997
295-029-9 Department of Energy June 20, 1997
295-029-10 Dept of the Treasury June 19, 1997
Bureau of Engraving and
Printing
295-029-11 Solloway and Associates June 19, 1997
295-029-12 Denise Nolet June 26, 1997
295-029-13 GAO June 26, 1997
295-029-14 Dept of the Treasury July 1, 1997
295-029-15 US Nuclear Regulatory July 3, 1997
Comission o
295-029-16 John Battan/Jaycor July 8, 1997
295-029-17 Joe Ely/ Navy July 2, 1997
295-029-18 HHS July 10, 1997
295-029-19 SBA July 11, 1997
295-029-20 SAF July 11, 1997
295-029-21 DCAA/Parametric Cost July 11, 1997
Estimating

295-029-22 Riskin, CPCM No date

295-029-23 IRS July 11, 1997
295-029-24 Sequent July 11, 1997
295-029-25 NASA July 11, 1997
295-029-26 USAID July 10, 1997
295-029-27 DoDEA July 09, 1997
295-029-28 Federal Bar Association July 11, 1997
295-029-29 DoD/Navy July 10, 1997
295-029-30 DoD/IG July 14, 1997
295-029-31 HHGFAA July 14, 1997
295-029-32 DoD/Army July 14, 1997
295-029-33 Daniel Damanaskis July 14, 1997
295-029-34 D. Dennis July 14, 1997
295-029-35 CCIA July 14, 1997
295-029-36 AGC July 14, 1997

Qe




GSA/OIG

14,

295-029-37 July 1997
295-029-38 EPA July 11, 1997
295-029-39 Newport News Shipbuilding July 14, 1997
295-029-40 DLA July 14, 1997
295-029-41 MCR July 14, 1997
295-029-42 CODSIA July 14, 1997
295-029-43 Multi Association of Small July 14, 1997
Business Task Force
295-029-44 Linda H. Smith July 14, 1997
295-029-45 DoD/AR July 15, 1997
295-029-46 DISA July 14, 1997
295-029-47 Northrup Grumman July 14, 1997
295-029-48 EDS . July 14, 1997
295-029-49 NASBP July 14, 1997
295-029-50 Dept of Transportation July 14, 1997
295-029-51 Small Business Roundtable July 14, 1997
295-029-52 Alliant Tech Systems July 14, 1997
295-029-53 Chamber of Commerce July 14, 1997
295-029-54 ABA July 14, 1997
295-029-55 DoD/Army July 10, 1997
295-029-56 Thomas L. Riddle July 10, 1997
295-029-57 Christopher Beck/ Navy July 8, 1997
295-029-58 DLA (MMPPP) July 14, 1997
295-029-59 Commander, Naval Air Systems July 15, 1997
Command "
295-029-60 OMB July 11, 1997
295-029-61 Defense Personnel Support July 15, 1997
Center
295-029-62 DLA July 11, 1997
295-029-63 NASA July 11, 1997
295-029-64 DoD/Navy July 14, 1997
295-029-65 SBA July 16, 1997
295-029-66 Army TACOM July 15, 1997
295-029-67 American Consulting Engineers July 14, 1997
Council ,
295-029-68 DDP July 14, 1997
295-029-69 Nathan Tash July 17, 1997
©295-029-70 Dept of Commerce July 17, 1997
295-029-71 NAMC ' July 17, 1997
295-029-72 Small Business Legislative July 14, 1997
Council
295-029-73 ASA, Inc. July 14, 1997
295-029-74 Dept of State July 14, 1997
295-029-75 DCAA July 21, 1997
295-029-76 Air Force/ 1llth Wing July 16, 1997
295-029-77 Veterans Affairs July 16, 1997




U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JUL 14 1997

MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: SHARON A. KISE
~ FAR SECRETARIAT

FAR Case 95-029, /Part/ 15 Rewrite Contracting
by Negotiation Competitive Range
Determinations

SUBJECT:

Attached are comments received on the subject FAR case

published at 62 FR 26640; May 14, 1997.

The comment closing

date is July 14, 1997.
Response Date Received Comment Date Commenter
Number
95-029-1 05/22/97 05/22/97 SETA
95-029-2 05/27/97 05/27/97 DOE
95-029-3 05/28/97 05/28/97 Government
Sales
Consultants,
Inc.
95-029-4 05/28/97 05/19/97 LOGICON
95-029~-5 05/29/97 05/29/97 DOI
95-029-6 06/09/97 05/23/97 Department of
Army (AMSMI-AC)
95-029-7 06/17/97 06/17/97 Jerry Zaffos
95-029-8 06/20/97 06/20/97 Barbara Williams
95-029-9 06/24/97 06/20/97 DOE - Ed Lovett
95-029-10 06/24/97 06/19/97 Department of
: Treasury
95-029-11 06/24/97 06/19/97 Solloway &
Associates

18th and F Streets, NW, Washington, DC 20405

Federal Recyciing Program " Printed on Recycled Paper



Response
Number

95-029-12
95-029-13

95-029-14

95-029-15
95-029-16
95-029-17
95-029-18
95-029-19
95-029-20

95-029-21
95-029-22

95-029-23
95-029-24
95-029-25
95-029-26

95-029-27

95-029-28

95-029-29 .

95-029-30
95-029-31
95-029-32

95-029-33

06/26/97
06/30/97

07/07/97

07/08/97
07/08/97
07/10/97
07/11/97
07/11/97
07/11/97
07/11/97

07/11/978

07/11/97
07/14/97

07/14/97

1 07/14/97

07/14/97

07/14/97

07/14/97
07/14/97
07/14/97
07/14/97
07/14/97

Date Received Comment Date

06/21/97
06/26/97
07/01/97

07/03/97
07/08/97
07/02/97
07/10/97
07/11/97
07/11/97
07/09/97

No Date

07/11/97
07/11/97
07/10/97
07/09/97
07/14/97

07/11/97

07/10/97
07/14/97
07/14/97
07/14/97

07/14/97

Commenter

Denise Nolet
GAO

Department of
Treasury
Robert A. Welch

Mary Lynn Scott

John Battan

Joe Ely

HHS

SBA

DOD/Air Force

Parametric Cost
Estimating

Albert Riskin,
CPCM

IRS
Sequent
NASA
USAID‘
DoDEA

Federal Bar
Association

DoD/Navy
DoD/IG
HHGFAA
DoD/Army

Daniel

‘Damanskis



Response Date Received Comment Date Commenter
Number :
95-029-34 07/14/97 07/14/97 D. Dennis
95-029-35 07/14/97 07/14/97 CCIA
95-029-36 07/14/97 07/14/97 AGC
95-029-37 - 07/14/97 07/14/97 GSA/OIG
95-029-38 07/14/97 07/11/97 EPA
95-029-39 07/14/97 07/14/97 Newport News
: . Shipbuilding
95-029-40 07/14/97 07/14/97 DLA
95-029-41 07/14/97 07/14/97 MCR

Attachments



U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

JUL 15 1997
MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
: DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL
FROM: e T
. ?Z;FAR SECRETARIAT

SUBJECT: FAR Case 95-029, Part 15 Rewrite Contracting
' by Negotiation Competitive Range

Determlnations

Attached are comments received on the subject FAR case
published at 62 FR 26640; May 14, 1997. The comment closing
date is July 14, 1997.

Response Date Received Comment Date Commenter
Nunber
95-029-42 07/14/97 07/14/97 CODSIA
95-029-43 07/14/97 07/14/97 Multi
Association of
Small Business
Task Force
95-029-44 07/15/97 07/14/97 Linda H. Smith
95-029-45 07/15/97 07/14/97 DoD
95-029-46 07/15/97 07/14/97 Defense
- Information
Systems Agency
95-029-47 07/15/97 07/14/97 Northrop
: Grumman
95-029-48 07/15/97 07/14/97 EDS
95-029-49 07/15/97 07/14/97 NASBP
95-029-50 07/15/97 07/14/97 Department of
Transportation
95-029-51 07/15/97 07/14/97 Small Business
» Round Table
95-029-52 07/15/97 07/14/97 Alliant Tech

Fedaral Recydling Program " Printed on Recycied Paper

Systens

18th and F Streets, NW, Washington, DC 20405



Response
Number

95-029-53

95-029-54
95-029~55
95-029-56

95-029-57
95-029-58

Attachments

Date Received Comment Date

07/15/97

07/15/97
07/15/97
07/15/97

07/15/97

07/15/97

07/14/97

07/14/97
07/10/97
07/10/97

07/08/97

07/14/97

Commenter
U.S.Chamber of
Commerce
ABA
DoD/Army

Thomas L. Riddle

Christopher H.
Beck/ Navy

DLA (MMPPP)
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6862 Eim Street .
Mclegn, VA 22101-3833

Telephone: (703) 821-8178
focsimlle: (703) 821-8274

Ranvir K. Trahan
22 May 1997 President

1800 F Street, NW
Room 4037
Washington, DC 20405

Re: FAR Case 95-029

Dear Sirs:

We are a small disadvantaged business with about $40 million in revenue and over 450
staff members that provide full life cycle information technology services to Federal
government agencies.

The majority of our work program has been won in FAR-based competitions so we are
familiar with the process. We believe it would reduce unnecessary bid and proposal costs of
small businesses like us if you retain only offerors with the greatest likelihood of award in the
competitive range. Our feeling is that number is generally two or three. Such a move would
also force offerors to put in their yery best technical and cost bids initally and thus rcduce the

burden of reevaluation in the BAFO stage.

 We believe that all of the policy shifts in the proposed rule listed under Section C,
Surrvnary of Changes, are well thought out improvements and we strongly support them.

On a somewhat related matter, we support the jdea of separate small business awards in
all unrestricted multi-award ID/IQ competitions with use of multiple SIC codes to permit
different sizes of small businesscs to compete (SIC code 7379, 4813, 8731, etc.). The
rcquirements for small busines contracting participation as subcontractors for large primes is

rarcly implemented er enforced and is therefore ineffective.

If you have any questions, please feel free to contact me at (703) 821-8178.

Sincerely,

SETA Corporation

LK R~

Ranvir K. Trehan

cc: Dr. S. Kelman'
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Departmént of Energy
washington, DC 20585

May 27, 1997

General Services administration
FAR Secretariat {VRS)

1800 F Street, NW, Room 4035
Washington, DC 20405

Subject: FAR Case §5-029, Group A

The Department‘of Energy (DOE) strongly supports paragraph

15.406 (c) of the proposed rule that would permit the
contracting cofficer, after evaluation of all proposals, to
establish the competitive range comprised of those proposals
most highly rated, and to further reduce the range for purposes
of efficiency. DOE has long believed that small competitive
ranges strengthen the source selection process. Both the
Government and industry save time and money when the Government
determines and eliminates proposals that are no longer
competitive as early as possible in the source selection
process. We believe that the concern of industry. particularly
the small business community, that smaller competitive ranges
would prematurely eliminate otherwise winning proposals, is
unfourided.

We examined our recent competitive awards to determine if award
was made to other than one of the top three firms in order to
determine if any competitor would be harmed by small
competitive ranges. First we sampled our most recently awarded
competitive negotiated contracts valued at over $5 million. Of
those 43 contracts, none were awarded to other than one of the
top three ranked competitors going into the competition range.
Second, we sampled our competitive negotiated contracts, both
set-aside and vnrestricted, over $10¢,000 awarded to small
businesses during FY 1996 and the first gquarter of FY 1997. Of
the 49 contracts sampled, none wereé awarded to a contractor who
was not among the top three competitors going into the
competitive range. 5

m e 4 e el “»* raruringd 0SDOr
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- Based on this data, we believe that small competitive ranges

would not prematurely eliminate otherwise successful proposals
from the competition. Giving contracting officers the
flexibility to reduce competitive ranges to the most highly
rated would result in more timely and cost-efficient source
selections. '

Sincerely,

D. Mournighan! Director
- Offi%e of Management Systems
" (Coiipetition Advocate)
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Government Sales Consultants, Inc.
1144C Walker Road, Great Falls, Virginia 22066
703-759-7216+ Fax 703-759-7388 -
800-571-3973

May 28, 1997

General Services Administration
FAR Secreljaciat (VRS)

1800 F Street, NW
Washington, DC 20405

Greetings:

[ have reviewed the most recent draft of the FAR and have the following commcn& on Part 15
and related portions. '

1. The FAR at 7.4 is puny with regard to the evaluation of life cycle cost. While this issue
is larger than FAR 15, something necds to be done in both parts to bring this inadequate
gui&ance into line with current law, case law and practice.

-2 EAR 8.4 deals with the process of buying from a GSA schedule. It is inadequate in that
the matket place‘]ias clzasficauy'changed and it is now possi]ale in several categories - and
especially in IT products - to have the same product on five or fifty GSA schedules. Yet,
8.4 says the buyer need only compare the price of thrce schedules. This is contrary to the
Komatsu Dresser case of GAQO in 1992 and often leads to comparing the price of three
Fords or Clxevys, which is lmnny the intent and cerl:ainly not competition.

Even worse is RFQs from FAR 15 are being used to establish BPAs (FAR 13.2 small purchases)
for schedule orders in excess of $100 million. This is lunﬂy the intent of the currcnt FAR and
is corstantly being abused. DISA has 1ssued tlj.ssc with o5 little as three days, and in one case
three hours, response time. Something needs to be fixed in FAR 8, 13 and 15 to fix this abuse.

The rewrite of FAR 15 allows unfettered abuse of the process by pootly trained COs or biased
COs. It will favor well known brand names, raise prices and favor the vendors who sell sizzle
rather than Grade A meat who have the sales force to influence a wide variety of agencies
simultancously, rega:&less of the side by side comparison merits and prices of competitive
pro&ucts.

The intent to eliminate BAFQOs comp]etely forgcts th_e reason we, at GSA in 1972, s-toppcd
allowing late hids. Fraud, ladies and gcutlemen! Allowing laie_}:ids is an open invitation to
fraud. [f that is not obvious as to how, invitc me down fora cuuple of hours to explain what we
so painfully learned when T was a GSA employee for five years.

e-mail - gsci@aol.com
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" Perhaps the worst problem I sec, so faz, is the complete elimination of the old FAR 15.402(1:), .

@oos

T3

preventing a vendor being given advance knowledge of government requizements. Did | miss this

in the new FAR or did you forget to put it in? Is advance knowledge now okay because it is
common in the commercial world? Or is this mc:ely an error you will shortly correct?

Now, don't get me wrong,  love procurement reform. The changes are often so il advised, the
government so confused and poorly trained and the vendors searching for assistance, that our
business is curren‘tly booming better than post CICA. These changes will further cause our
business to expand. We are very busy. :

But I submit that thesc changes will injure 90% of the vendor community, enrich a few firms,

cause prices to risc and tend to allow agencies to standardize on well known brands, without Joing

a proper comnpetition to arrive at that point.

Finally, we Jcsperately need a section to proviclc buyers guidance on choice among a plethora of

p:eviously awarded GWACs, schedules, IDIQs, cte. FAR 17.207 is simply not adequate today.

Sincerely,

/Q/‘QWI 2,

Terry Miller
President

TM/tk

Enclosure
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Comptroller General
of the United States

Washington, D.C. 20848

Decision

72,/ C/p 202

Matter of: Komatsu Dresser Company
File: B-246121

Date: February 19, 1992

Matthew S. Simchak, Esg., Ropes & Gray, for the protester.
William A. Roberts, III, Esq., Howrey & Simon, for
Caterpillar, Inc., and Gerald J. Cardon, for Melroe Company,
interested parties. ' ,

Stuart Young, Esg., General Services Acrministration, for the
agency.

Scott H. Riback, Esq., and John M. Melody, Esg., Office of
the General Counsel, GAO, participated in preparation of the
decision. _

DIGEST

1. Protest against terms of "open season"” amendment to
earlier General Services Administration solicitation for
multiple award, Federal Ssupply Schedule contract is timely
where filed prior to the time set for receipt of initial
proposals under the amendment; as the amendment includes new
requirements and solicits offers from all interested firms,
it is tantamount to new solicitation for purposes of
protesting its terms.
\-a ’ . .
! 2. T"Requote arrangements" clause in Federal Supply Schedule
; (FSS) solicitation is inconmsistent with Competition in.
Contracting Act requirement lor full and open competition,
and thus is improper, since it p-ovides for limited '
competition exclusively among F£SS vendors for supplies in
excess of maximum order limitations instead of permitting
\\_/all interested firms to compete.

3. Protest of agency’s determination as to appropriate
federal supply classification (FSC) for certain items is
denied where record shows that agency’s classification is
reasonable; fact that items could aliso be classified under
other FSCs is not, in itself, sufficient basis to disturb
agency determination.

DECISION

Komatsu Dresser Company protests the terms of request for
proposals (REP) No. FCAS-S3-3810-1-N-10-8-31, issued by the
General Services Administration (GSA) to allow an open
season for adding vendors to its multiple award Federal

’”
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'supply Schedule (FSS) for road clearing and cleaning

equipment., Komatsu argues that (1) the solicitation’s
requote provisions improperly preclude full and open
competition; and (2) GSA improperly has expanded the types
of equipment vendors may offer under one of the '
solicitation’s special item numbers (SIN) anc improperly
raised the maximum order limitations (MOL) applicable to
this SIN.

We sustain the protest in'part and deny it in part.

The solicitation, issued September 3, 1991, is an amendment
to the basic FSS solicitation, RFP No. FCAS-$3-3810-N-4-10-
90, issued in March 1990. The basic RFP was issuved to
obtain vendors for a variety of street cleaning and clearing
equipment under the FSS, and contemplated the award of
multiple contracts for similar equipment. Offerors were
required to submit firm, fixed unit prices for an indefinite
quantity of each line item for a S-year period from 1990 to
1995. The current RFP contemplates the award of similar
contracts to additicnal vendors for the remainder of the
original S-year period. tnitial offers under the open
season amendment were du2 on October 8. :

Both the basic solicitation and the cpen season amendment
contain three provisions that are che subject of Komatsu'’s
protest. First, the solicitations contain MOLs limiting the
dollar value of orders placed under the contract$; any given
order under the contract cannot exceed $150,000, and the
value of supplies ordered under the various SINs! cannot
exceed $50,000, $75,000 or $100,000, the applicable MOL
increasing as offered discounts increase. (To determine the
MOL for each SIN, the agency negotiates separately with each
vendor, setting the MOL higher in return for the vendors’

offering of relatively higher per-unit price discounts.)

Second, the solicitations contain a "requote arrangements”
clause providing that only vendors included on the FSS may
compete for user agency requirements that exceed the iargest
MOL available from any vendor. Under the requote
arrangements clause, vendors are required to quote unit
prices which are at least as advantageous as the unit prices
available under the schedule and may offer additional
disecounts for purposes of the requote. additicnally,
vendors may only offer the exact products originally

contracted for under the SIN and may nct substitute

iThe solicitation contains a total of 11 SINs, each one
representing a discrete grouping of equipment. Tor exanmple,
SIN No. 271-102 is for vehicular mounting winches and SIN -
No. 271-103 is for rider-operated street and parking area2
sweepers. - -

# 2.2481271
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alternate products. After conducting a reguote conpetition,
the user agency awards a delivery order to the successful
vendor under that vendor’s FSS contract.

Finally, the solicitations define SIN Nc. 271-109, for road
clearing and cleaning equipment, as including "scarifiers;
beach cleaners; backhoes; front-end loaders; excavators;
tractor, wheeled (20 horsepower or greater); industrial
trailers for construction equipment; etc."

TIMELINESS

As a preliminary matter, GSA argues that the protest is
untimely because all of the provisions Komatsu challenges
were included in the 1990 basic solicitation. According to
GSA, Komatsu was required to protest prior to the closing
date for the receipt of propesals under the basic
solicitation, and its protest filed prior to the closing
date for the current solicitation is untimely.
Alternatively, GSA argues that since the provisions vere
included in 25 contract awards under the basic solicitatioen,
Komatsu should have diligently pursued the information
contained in those contracts in order to object to those

terms in a reasonably prompt manner.

We disagree with GSA. The open season amendment was 1issued,
¢SA explains, "to allow new offerors the opportunity to
obtain contracts under the existing schedule, " so that
"participation under the schedule remains open to all
responsible sources." Given this purpose, we view the
amendment as tantamount to a ESS solicitation for new

offerors. Just as a potential offeror on any current

solicitation is not precluded Zrom protesting its terns
prior to the initial closing merely because the same
objectionable terms appeared in prior solicitations oz
contracts, we do not think that offercrs invited to compete
under the amendment here are preclucded from challenging the
terms of the amendment prior to the deadline for subnission
of offers under the amendment. 1In other words, we see o
reason why the terms of the amendment, which establish the
contract terms to which these new offerors will be bound,
cshould not be subject to protest under the same rules
applicable to any other solicitation terms.

The applicable rule under our Bid Protest Regulations
provides that protests based upon alleged improprieties
apparent on the face of a solicitation nust be filed no
later than the time set for receipt of pcoposals. 4 C.F.R.
§ 21.2(a) (1), as amended by 56 Fed. Reg. 3759 (1991).
Because Komatsu’s~protest of the terms ¢f the amendment was
received prior to the deadline for receipt of offers it is
timely. See Svva Co.--Recon., B-218359.2, May ‘6, 1985, 85-1
cPD 9 503 (protest against terms of amendment issued under

3 : B-245121
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earlier RFP timely because amendment eilectively called fer
supplies or services to satisfy new agency reguirements).

REQUOTE

Komatsu argues that the requote arrangements clause
impermissibly limits the field of competitors in
acquisitions exceeding the MOL to ©SS vendors. According tc
Komatsu, requirements in excess of the MOL should be open to
competition by any interested firms, including those such as
Komatsu that do not participate in the nultiple award

- 'schedule (MAS) program. The protester argues that GSA’s
attempt to limit the competition by means of the requote
clause violates the Competition in Contracting Act of 1984
(CICA), under which all responsible sources generally must
be afforded an opportunity to submit competitive bids or
proposals. 41 U.S.C. § 403(6) (l1988).

GSA maintains that the requote arrangements clause is
consistent with CICA, noting that CICA, 41 U.S.C.

§ 259(b) (3), specifically states that the MAS progranm
satisfies the Act’s requirements for full and open .
competition, provided that (1) all responsible sources have
been afforded an opportunity to compete, and (2) the
contracts or delivery orders placed under the MAS result in
the lowest overall cost alternative for the government. GSA
asserts that the first proviso is met by the requote
provision since all responsible sources are permitted to
compete to become FSS vendors during either the basic
solicitation or open seasons such as the one here, and thus
can compete on reguotes. GSA asserts that the requote
process also will result in the lowest overall cost to the
government, satisfying the second proviso, because offers
must be at or below the vendors’ lowest FSS prices, and
orders may only be placed if more than one FSS contractor
can be expected to compete for the reguirement.

We do not agree that the requote provisions satisfy the
requirements of CICA relating to the MAS program. The MAS
program authority under CICA was intended to enable user
agencies to acquire small quantities of commercially
available goods and services with minimal administrative -
burdens. See H.R. Conf. Rep. No 861, 98th Cong. 2d Sess.
423, reorinted in 1984 U.S. Code Cong. Admin. News 211l. As
we have noted in the past, the purpose of placing an MCL
clause in an 7SS contract is to enable the government to
evplore the possibilities of securing lcocwer prices for
‘larger quantities exceeding the MCL. Kavouras, Inc.,
B-220058.2, 3-220058.3, Feb. 11, 1926, 86-1 CPD § 148.
Consistent with this purpose, the goverament may nct place
an order, and an FSS vendor may nct accept cne, where ic

4 ' R-24¢121
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exceeds the MOL stated in the contract. Id.; Federal
Property Management Regulations (FPMR), 41 C.¥.R. 8§ 101~
26.401-4(c) (1) (1990). It follows that an FSS soclicitation
represents a competition for quantities up to the advertised
MOL, not quantities in excess of the MOL.

Under the requote provisions in issue, awarzd can be made to
a FSS vendor for quantities in excess of the MOL despite the
fact that the competition was not conducted on the basis of
those larger quantities. As a result, requote competitions
under these provisions would satisfy neither of the CiICa
provisos cited above. First, competition among firms--such
as Komatsu--that did not desire to compete for a FSS$
contract would be precluded, so there would be an absence of
full and open competition for the reguirements. Second,
awards under the requote procedures would not necessarily ;%:
result in the lowest cost to the government’ requotes would
only assure the lowest cost available from schedule vendors.

GSA maintains that it is necessary to require firms to
compete for MOL quantities as FSS vendors as a condition to
being eligible to compete for larger orders in excess of the
MOL to assure that there will be adequate competition for
the MOL gquantities. Absent such a "package approach," GSA
asserts, contractors would compete only for the larger
orders. : ~

A package approach coupling large guantity, high dollar
value requirements with small quantity, low dollar value
requirements may be used where the agencv’'s needs and the
requirement’s procurement history made it less desirable to
acquire the two quantities separately. For example, in IVAC
Corp., 67 Comp. Gen. 531 (1988), 88-2 CPD § 75, we found the
agency’s use of a package approach unobjectionable because
(1) the two combined items--intravenous solutions and
intravenous administration sets--had to be compatible and
therefore had to be acquired from a single manufacturer; and
(2) the agency demonstrated that significant savings would
result.

GSA has not demonstrated that a package approach is
warranted here. While it may well be that a requote
procedure would be appropriate where it is necessary to
secure sources to meet the agency’s needs, there has been nc
showing that this is the case. GSA has furnished ncthing
evidencing a lack of competition for MOL quantities in the
past, and there is nothing else in the zecord that supperts
such a conclusion. Komatsu states that it does not desire
to compete for the MOL quantities--indeed, this is the
reason for its protest--but one firm’s business decision 1is
not sufficient to establish a lack of adequate competition.
As GSA has noted, some 25 vencdors currently Rhold MAS
contracts under this FSC group of commodities.

= R-24R121
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GSA maintains that the requote procedure is beneficial to
the government, and thus should be permitted, because tle
commerciality of the products available under the MAS
ensures that products acquired under a requote competition
will have a broader functional application than products
acquired under a separate solicitatica with its own narrew
specifications. According to GSa, buver agencies that
acquire products under the MAS will have available the
contractor’s entire line of accessories and attachments for
the product and will thereby be able to broaden the utility
of the item purchased. GSA also maintains that the conduct
of a requote acquisition further benefits the government
because Of the savings of administrative costs that would be
incurred in conducting a separate acquisition.

GSA’s arguments are unpersuasive. There is nc statutory or
regulatory basis for ignoring CICA's cenmpetition and low
price requirements for the MAS program-~which we have found
are not satisfied by the requote procedures--based upon a
general allegation that this will facilitate obtaining
equipment with desirable features. Agencies may not 3justify
avoiding competition requirements with unsuppoéorted
assertions that administrative savings may result. See
Richard M. Milburn Hich School, B-244833, Nov. 27, 1%8¢91,
91-2 CPD § 496; 53 Comp. Gen. 209 (1973). As a practical
matter, it is unclear why GSA could not obtain the
commerciality and flexibility of use it desires by
fashioning a specification that recuires a commercial
product (indeed, FAR part 11 imposcs an obligation on
agencies to acquire commercial products whenever such
products will adequately fulfill the agency’s needs), or
otherwise describes the eguipment in a manner similar to
that in the FSS.

We conclude that the requote provisions in the RIP do not
csatisfy the CICA competition requiresments and therefore
sustain this aspect of the protest.

AMENDMENT OF SIN 271-109

Komatsu argues that GSA has imp-operly amended one ef the
SINs in the solicitation that describes the type of
equipment that may be offered. Tne solicitation, which
calls generally for Federal Supply Classification (FSC)
Group 38 commodities, includes FSC 38Z53, "Road Clearing and
Cleaning Equipment.," and solicits cffers fcr five S$INs
falling under FSC 3825. One of those five, SIN 271-139,
"other Road Clearing and Cleaning Eguipment," is the subject
of Xomatsu’s argument. According to Komatsu, GSA has
improperly added nine heavy constructicn items te the list

£ | B-246121
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o commodities accepteble under SiIN 271-109,% because each
of the items is already proparly classified under another
FSC code.? Xomatsu maintains that acquiring the same goocs
or services under more than one FSC ccde violates the TPMR
provisions relating to the cataloging of federal supply
items, which require items to be described under one four-
digit FSC class. See FEMR, 41 C.F,R. § 101-30.201(b) (1) and
(b) (2); Federal Catalog System Policy Manual,
GSA-F55-4130.2-M, § 33i.04{a). Komatsu concludes that the
nine additional heavy coastruction items should be renmoved
from the REP?. :

According to GSA, theses items have long been contracted for
under SIN 271-109, and have been described using generic
names such as "backhoes™ in order to apprise offerors that
multiple-application equipment that is suitable for use in
street cleaning and clearing will be considered by the
agency for inclusion under SIN 271-108. GSA notes that many
equipment manufacturers produce 2 base machine bearing a
generic name that can be modified using various attachments,

" some of which will render the machine suitable for the
applications contemplated under FSC 382% and SIN 271-108.
For example, GSA states that one of the curzent contractors
under this SIN supplies an item described as a "multiple
tool carrier/wheeled articulated loader." This basic
machine has 16 possible attachments, some of which allow the
machine to perform street cleaning eand clearing functiens.
According to GSA, it has attempted ¢ list some of the
possible types of machines which, when properly equipped,
will be acceptable under SIN 271-103. GSA notes that the
commerciality and versatility of these machines will result
in cost savings to the user agencies, which can simply buy
additional attachments when new needs arise.

The determination cf the appropriate FSC for an item is

within the discretion of the procuring activity, utilizing
‘the availakble guidance provided by the TPMR and the various

!The protester specifically odjects to the inclusion under
SIN 271-109 of the following items: wheeled articulated
front-end loaders, tracked front-end loacders, tracked front-
end loaders/backhoes, compaction/rcllier equipment, wheeled
excavators, trackasd excavators, trenching equipment, graders
and cranes. This listing is derived from a July 3
presolicitation notice, issued by GSA, rather than the
solicitation itself.

lJror example, FSC code 3810 includes cutting edges,
ditchers, graders, loaders, scrapers, special type earth and

' rock hauling trucks and trailers and structural components
of these items such as bodies, cabs, and Irames.

o, ' : ~ : B-246121
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cataloging policy manuals, Hune Myung (UsSa) Lt., Inc;
Containertechnik Hamburg GmbH & Co., B-244686 et al.,

Nowv. 7, 1991, 71 Comp. Gen. ____ 91=2 CPD § 434; we will not
disturb an agency’s determination in this regazd uniess it
lacks a reasonable basis. Id. Although in some
circumstances there may be no guestion as to the appropriate
classification for a particular item, some items nmay
appropriately be classified under more than one FSC category
and we will not overturn such classifications simply because
a category other than the one selected might also have been
chosan. Cincinnati Milacron Mktg. Co.., B-237619, Feb. 27,
1990, 90-1 CPD 1 241. '

Wwe find that GSA’s inclusion of the nine items under FSC
3825 was ceasonable. We are persuaded by GSA's explanation
regarding the multiple-use nature of these items. The
record shows that many of these itenms, while bearing generic
names such as "front-end loaders," in fact are suitable for
performing a wide variety of operations, some of which are
¢clearly encompassed by the equipment described in FSC 3825,
Tor example, machines that may be generically described as
articulated front-end loaders are suvited for the performance
of snow removal or street sweeping and cleaning when the
appropriate attachments are utilized. While we recognize
that this equipment properly can be classified under another
FSC category, we think it also reasonably can be included
under the category here. This being the case, we have no
pasis to conclude that GSA’s classification of the items was
improper. Cincinnati Milacron Mkte. Co., supra.’

MISCELLANEOUS

Komatsu alleges for the first time in iis comments on th
agency report that the descriptioen cf acceptable items under
SIN 271-109 is ambiguous because it is indefinite. Komatsu
asserts that this alleged ambiguity became apparent only
when it received the agency’s report and understood the
agency’s position regarding the description of acceptable
items under SIN 271-109. This argument is untimely. GSA’s
interpretation of acceptable items under SIN 271-109 as
including what Komatsu describes as heavy construction

‘Komatsu alleges that the agency has improperly raised the
MOLs for this acquisition--from $i00,000 to $150,000 per
order and from $30,000, S40,000 or $5C,000 to $50,000,
$75,000, or $100,000 per SIN--to facilitate the acquisitien
of the additional-items of heavy-construction eguipment that
it argues have been improperly included under this
solicitatien. Given our conclusion above that there is
nothing improper in the equipment included in the
solicitation, this argument is wishout merit.
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equipment was evident from the solicitation’s description of
acceptable items under that SIN and was macde still mcre
explicit in the July 3 prasolicitation notice.

Consequently, if Komatsu considered the specif;cauzcn
‘indefinite, it should have raised “he matter in its initial
protest. 4 C.EF.R. § 21.2(a)(l), as amended by 56 Fecd. Reg.

~

RECOMMENDATION

By letter of today to the Administrater of General Services,

" we are recommending that the solicitation be zmended to

eliminate the requote arrangements clause. We also find
Komatsu to be entitled to those costs of filing 2nd pursuing
its bid protest, including attorneys’ fees, related to its
protest on the requote arrangements clause. 4 C.F.R

§ 21.6(d) (1); Interface Flooring, 65 Comp. Gen. 597 (1987,
§7-2 €D § 10€. -

The protest is sustained in part and denied in part.

Comptrolle Gene'al
of the United States

2-246121
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_ Logicon, inc.

3701 Skypark Drive
Torrance, California

90505-4734
‘Tl 310373-0220

FAX: 310373-0844

A/C 97 126
May 19, 1997

General Services Administration
FAR Secretariat (YRS)

1800 F Street, NW, Room 4035
Washington, DC 20405

Re: FAR Case 95-029
Members of the FAR Part 15 Rewritc Committce:

Logicon, Inc. would like to expres# our appreciation for the outstanding work performed by
the interagency FAR Part 15 Rewrite Committee. The revisions to FAR Part 15 issued on May
14, 1997, represent a substantial improvement over the earlier version issued on September
12, 1996. '

We are concerned, however, that the proposed 60-day period for comments (all comments are
due by July 14, 1997) will not provide enough time to adequately analyze all of the changes
contained in this new revision. In order to provide all interested parties adequate time to
develop comments that will be useful to the Committee, we request that the comment period
be extended by an additional 60 days to September 14, 1997. This lengthened comment period
should be adequate to ensure that all commentors have adequate time to prepare their
comments. ’ o

Sincerely,
LOGICON, INC.

N. Roy Easton, Jr., Ph.D.
Director of Accounting Controls

MaY 28 =50
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Muthor: Jennings Wong at ~IOS

Date: 5/29/87 2:00 PM

Priority: Normal

TO: 85-28BBuwwny.gsa.gev at ~INTERNET

BCC: Jennings Wong

TO: goidel.eunsocok@e¢pamail.epa.gov at ~INTERNET
TO: tanya.sadlerBhq.dec.gov at ~INTERNET

€C: richard.klimkos@hg.doe.gov at ~INTERNET

CC: Kenneth Naser at ~IOSPEP

€C: Jehn Moreske

Subject: FAR CASE 95-029 - Commcnts
——————— e ———————m- emo——esecer-——ee-w Message Contents D bttt Sesssesces=

Comments on the proposed rule publiched in FR May 14. 1997 (pages
26640 -~ 26682) follows:

1) FAR 15.302 Pelicy should be expanded te provide clear and concise
coverage addressing the receipt of unselicited pzepesals submitted
pursuant to Sectiosn 155 of the Energy ?elicy Act of 1992 and 10 CFR
Part 436. It is unclear and difficult to distinguish whether FAR or

DOE regulations prevail. FAR coverage and 10 CFR Part 436 arze not in /ﬂ, o
igree_ment Thisz issue should be ze:oIVed_a‘"d—h—tEt—" in sﬁSﬁect Xe ./ ﬂ-"" ",'/ "f'"
nterpretation. n Ea7 A ar e 23

P RS TR sretelet 15,572 ‘_*\97(,7
2) The proposed FAR 15.404 “Evaluation factors and subfactors” has " 4582 5 (2. 9‘\»},5’\
eliminated coverage of "environmental objectives pzescribed in [f 5{ X
Executive Order 12873 Federal Acquisitien, Recycling and Waste -ﬂji
Preventicn. Te the best of my knowledge, I am unaware of any statutezy \- !_ / et
or executive (OFPP gr EPA) policy change which zescinds existing doicts T
requirements cuz:enmly contained in FAR 15.605(b) (1) (iv). r;;wf" é}é«J

. ole IV“

The above issues shculd be ¢oordinated with DOE and EPA respectively {;‘/,nyh

for proper resolutlen.

‘I may be reached at {202) 208-6704 should you have any questions
regarding my comments.

i
Note, the comments #e not represent the Department of the Interier as
a whole, but mcrely|individually expressed concerns,

el

f‘\{u‘ R AARYY

“L 3 {o
.S~ 70, 2T
n# “r / .
vy Y.
ﬂ?y ﬁ‘
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Author: micl4 MMDF2 Mail System <omdf@micl4.redstone.army.mil> at INTERNET
Daté: 5/23/97 12:16 PM v

Priority: Normal — 2. Cpm

TO: DHOLMES at ACQUIS1_PO . 7{ 0}'9 é
subject: Failed mail (msg.acl2682) '

Your message could not be delivefed to
*95-029B@Www.gsa.gov (host: www.gsa.gov) (queue: smtpddn)' for the following
reason: ° <95-025B@www.gsa.gov>... User unknown'

Your message follows:

Received: from michp758.redstone.army.mil by micld.redstone.army.mil id acl2682;
23 May 97 12:14 cDT

Received: from. [136.205.13.9]) by michp758.redstone.atmy;mil 14 aal19072;
23 May 97 12:13 ©DT

Received: from ccMail by clsmtp.:edétone.azmy.mil

(IMA Internet Exchange 2.1 Enterprise) id 0003551D; Pri, 23 May 97 12:12:40

~-0500 '

Date: Fri, 23 May 1997 12:02:12 -0500

Message-1D: <0003551D.3272@ccsmtp.zedstone.army.m11>

Return-receipt-to: DHOLMES <DHOLMESE@ccsmtp.redstone.army.mil>

From: DHOLMES <DHOLMES@ccsmtp.redstone.army.mil>

Subject: FAR Case 95-029

To: 95-029Blwww.gsa.gov

23 MAY 97

FOLLOWING COMMENTS ARE OFFERED REGARDING KBOVE SUBJECT GROUP A:

1. 15.205 &ADD "AND REQUEéTS FOR INFORMATION" TO'THE TITLE

2. 15.401 DEFINE "MATERIAL"

3. RECOMMEND CONSIDERATION OF THE FOLLOWING AS AN OPTIONAL APPROA&H:

DEFINE AN OFFER/PROPOSAL AS THOSE ASPECTS OF AN OFFEROR'S RESPONSE
70 A SOLICITATION THAT WOULD BE INCORPORATED INTO THE RESULTING
CONTRACT. AT A MINIMUM THIS WOULD CONSIST OF A FULLY EXECUTED OF303
(OR SF33), SECTION B COMPLETED WITH OFFERED PRICES AND A COMPLETED
SECTION K. BUYING ACTIVITIES CHOULD HAVE THE OPTION OF EXPANDING THIS
DEFINITION TO INCLUDE ANY OTHER PORTIONS OF A RESPONSE THAT SHOULD BE
MADE R PART OF THE CONTRACT (SUCH AS KEX PERSONNEL, HARDWARE

ENHANCEMENTS, ETC.).
ALL OTHER PORTIONS OF THE RESPONSE WOULD BE CONSIDERED "OT

INFORMATION". THIS WOULD BE SUCH THINGS AS PAST PERFORMAN
INFORMATION, MANAGMENT PLANS, PERSONNEL QUALIFICATIONS, ETC. AND WOULD
NOT BE INCORPORATED INTO THE CONTRACT WHEN AWARDED.

THIS APPROACH WOULD ALLOW COMMUNICATIONS AND EVEN
REVISIONS/ADDITIONS TO THE "OTHER INFORMATION" SO LONG AS NO CHANGE
WAS REQUIRED TO THE “OFFER/PROPOSAL"..

THE ADVANTAGE OF SUCH AN APPROACH WOULD ALLOW AWARD WITHOUT
DISCUSSIONS AND THE RESULTING OFFER REVISIONS AND THE EVALUATION
THEREOF WHICH WOULD SHORTEN THE TIME TO CONTRACT AWARD.

2
2

@oop
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Auther: Jerry Zaffos at GSA-PP (203) 8-08~ Lo’ L.fE onery /
Date: 6/17/97 4:39 PM
Priority: Normal .
T0: Ralph DeStefano at GSA-V, Jerry Olson at GSA-V
CC: Sharon Roach at GSA-PE

Subject: Part 1S5 Rewrite _ {
' I offer the following comments: a. b .\
- ( |
{%,.ﬁllos {b) (5) Recommend deletion as this reguirement seems '(‘ y
» unnecessary and burdengome. The contracting \'
[ - officer need only have assurances from budget ] V&.'}( '
pecple that funds are or will be available at the 7 :

time of award. In PBS, Project managers, not ~
/ contracting officers, normally handle budget ,zl/ v e;' \ft
,V issues. 09 h\) ' \5,'
| | | KA
W 14.404-1(0) (1) © It appears that this section requires a formal 4\\9 v {
5 determination of responsibility. Normally, 'A v

L .

L]

responsibility determinations are made on the

". : bidder being considered for award. Recommend
}{/ deletion of the term "responsibility".
K4 . _
()"n" 15.50€-3 ) /"'rhe documentation should reflect the complexity of
/ the negotiations and should not have to conform to

3 a prescribed format.

L)
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Federal Register / Vol. 61, No. 153 / Wednesday, August 7, 1996 / Rules and Regulations 41003

for each new, reviscd, or extended

interagency report.

{iv) Artach to each Standard Form

0, a justification statement (signed by

the official who requested the report)

ribing the need for the report

(W Explain how the reporting costs

on Standard Farm 360 were

derived: : w/
(vi) M\ake supporting decumentafion

for cost estimates available for CSA

reviews; :
(vit) Submit to GSA and O

CFR part 1320} simultancou

spproval, irlsx:gency repo

cnlicet infortation from Fideral
agencies and
State or local gqvernme

{viii) Notify GSA and
agencies when a\ interagency treport is
no longer needed?\an:

(ix) Send reques) for GSA approval
and notifications rejdrding interagency
reports to: General
Administration, Strat
Division.(MKS), rlfl.h d F Streets,
NW,., Washington{ DC 20405,

(2) This sectioft does ndt apply to the
following interagency repofts:
(However, intcfagency repqts requircd
by Federal aggncics to respohd to these
reports are spibject to this sec jon.)

(i) Legislgtive branch repor®,

(i1) Office of Management an Budget
other Executive OmﬁeNOf the

q

reports.

(iii) Jdicial branch reports re
by couft order or decree.

{iv) Reporting requirements for
ity classified information.
However, interagency reporting
reqhirements fot non-sensitive or
uiyclassificd sensitive information are
npt exempt, cven if such information is
ter given a security classification by
he requesting agency.

Dated: July 31, 1996.
David J. Barram,
Acting Administrator of General Services,
(FR Doe. 96-19960 Filed 8-6-96: 8:45 am]
SLUNG CODE 612025~

red

41 CFR Part 10135
[FPMR (nterim Rulo F-1]
AIN 3090-AGO03

Relocation of FIRMR Provisions
Relating to the Use of Govornment
Telephone Systems and GSA Services
and Assistance

AGENCY: Office of Policy, Planning and
Evaluation and the Federal
Telecommunications Service, GSA.
ACTION: Interii rule with request for
comments.

SUMMARY: This regulation reestablishes
the Federal Property Management
Regulations (FPMR) certain
telecomumunications pravisions of the
Federal Information Resources
Management Regulaton (FIRMR). These

FIRMR provisions will be maintained in

the FPMR after August 7, 1996. This
change is precipitated by the passage of
the Information Tec.hno{ogy
Management Reform Act of 1996, which
cffectively disestablishes the FIRMR.
DATES: This rule is efTective August 8,
1996.

Comments are solicited and are duc?
October 7, 1996.

Expiration Date: August 8. 1998.
ADDRESSES: Coinments may be mailed to
General Services Administration, Office
of Policy. Planning and Evaluation,
Strategic [T Analysis Division (MKS),
I8th & F Streets, NW., Room 3224,
Washington, DC 20405 (for Part 101~
35.1) or General Services
Administration, Federal
Telecommunications Service (TCS).
70680 Boeing Court. 4th Floor, Vienna,
VA 22182-3988 (for §§101-35.2-101~"
35.5).

FOR FURTHER INFORMATION CONTACT:
Doris Farmer (for Part 104~35.1), GSA.
Office of Palicy, Planning and
Evaluntion, Strategic IT Analysis
Division {MKS), 18th & F Strects, NW.,
Room 3224, Washington, DC 20405,
telcphone FTS/Commercial {202) 501~
3194 (v) or (202) 501-0657 (tdd), or
Internet {doris.farmer@gsa.gov) and
James Cademartori (for Parts 101-35.2
through 101-35.5), GSA, Federal
Telecommunications Service, 7980
Boeing Court, 4th Floor, Vienna VA,
22182-3988, telephone FTS/
Commercial (703) 760-7548 (v) or (703)
760-7583 (FAX), or Internet
(james.cademartori®gsa.gov)
SUPPLEMENTARY INFORMATION: (1) Scction
111 of the Federal Property and
Administrative Services Act of 1949, as
amended (the Brooks Act) (40 U.S.C.
759) was the authority for many of the
rovisions In the FIRMR. The passage of
gublic Law 104-106, the (nformation
Technology Management Reform Act of
1896, signed February 10, 1996,
repealed Scetion 111 and the Genera!
Services Administration’s (GSA)
suthority to issuc Governmentwide
regulations for managing. acquiring and
disposing of information technelogy. As
a result. the FIRMR will be abolished as
of 12:00 midnight on August 8, 1996.
The refercnced FIRMR provisions that
apply to government
telecommunications will be maintained
in the FPMR after August T, 1996.

(2) Most of the language aow

contained in sections 201-20.306, 201~

21.600, 201-21.601, 201-21.602, 201~
24.101, 201-24.101-], 201-24.101-2,
201-24.101-3, 201-24.102, 201.24.106,
and 201-24.203-1 of the FIRMR is being
moved almast verbatim to the FPMR A
few changes were nceded to cofrect out
of date references.

(3) CSA has determined that this is
pot a significant rule for the purposes of
Executive Order 12866 of September 30,
1993, because it is not likely to result in
any of the impacts notcd in Executive
Order 12866, affect the rights of
specified individuals, or raise issues
arising from the policies of the
Administration. GSA has based all
administrative decisions underlying this
rule on adequate information
concerning the need for and
consequences of the rule; has
determined that the potential benefits to
society from this rule outweigh the:
potential costs: has maximized the net
benefits; and has chosen the alternative
approach involving the least net cost to
society.

List of Subjects in 41 CFR Pert 101-35 -

Archives and records. Computer
technology. Telecormmnunications,
Government procurement, Property
management, Records mnanagement.
Information technology. '

For the reasons set forth in the
preamble, 41 CFR chapter 101 is
amendcd by adding subchapter F,
consisting of part 101-35, to read as
follows:

SUBCHAPTER F—MANAGEMENT AND USE
OF TELECOMMUNICATIONS RESOURCES

PART 10135~
TELECOMMUNICATIONS -
MANAGEMENT POLICY

Subparnt 101-35,0—General Provisions

Sec,

101-35.0 Scopcof
101-35.1-101-35.4 mml
101-35.5 Definitions.

Subpart 101-36.1—=Use of Govamnment
Teicphone Systems

101-35.100 Scopu of subpart.

Subpart 101-35.2—Authorized Use of Long
Distance Telophone Services

101-35.200 Scope of subpart, :

101~-35.201 Authorized use of long distance
telephone services.

101-35.202 Collestion for unsuthetized
use.

Subpart 101-35.3—The mandatory FTS
Long Distance Network

101-35.300 Scope of subpart.

101-35.301 The mandatory FTS long
distance nctwark.

101-35.301-1 GCenenl.

101-35.301~2 Policies.

101-35.301-3 Procedurcs.
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implementing agency records
management programs.

(c) Issue a diructive establishing
program ebjectives, responsibilities,
authorities. standards, guidelines, and
{nstructions for its records management

program.

(d) Apply appropriate records
management practices to all records.
irrespective of the medium (e.g.. paper.
clectronic, or other) on which the record
resides.

{e) Cuntrol the creation, maintenance,
and use of agency records and the
collection and disscmination of
information to ensure that the agency:

(1) Does not accumulate unnecessary
records;

{2) Does not creste forms and reports
that collect information incfTiclently or
unneccssarily:

(3) Periodically reviews all existing
forms and rcports (both those originated
by the agency and those responded to by
the agency but originated by another
agency or branch of Government) to
determine if they nced to be improved
or canceled:

{4) Maintains its records cost
effectively and in a manner that allows
them to be retrieved quickly and
reliably; and

{5) Keeps its mailing and copying
costs (o a minimum.

(0 Standardize stationery in terms of
size, Jetterhead design, color (of
eriginals. record copies. and envelopes),
markings that are permitted on
envelopes and postcards. and number of
stationcry styles permnitted.

() Consider the voluntary standards
contained in the Table of Standard
Specifications in the FPMR, when
developing agency stationery standards.

(h) Establish agency standards
regarding the types of correspondence to
be used in official agency
communications, and the number and
kind of copies required and their
distribution and purpose.

(1) Strive to: .

(1) Improve the quality, tone, clarity,
and responsiveness of correspondence,
and provide for its creationina timely,
economical, and efficient manner;

(2) Design forms that are easy to Aill-
in. read, transmit, process, and retrieve;
and reduce forms reproduction costs;

(3) Provide agency managers with the
Mmeans to convey Written instructions to
users and document agency policies and
procedures through effective directives
management;

(4) Provide agency personnel with the
information needed in the right plac, at
the right time, and in 8 useful format:

(5) Eliminate unnecessary reports and
design necessary reports for ease of use;

{6) Provide rapid handling and
accurate delivery of mail at minimum
cost; and

(7) Organizc agency files:

(i) So that needed recards can be
found rapidly;

(il) To ensure that records are

- complete; and

(i1}) to facilitate the identification and
retention of permanent records ond the
prompt disposat of temporary records.

Subpart 101-11,2—GSA
Governmentwido Programs

§101-11.200 Scope of subpart.

This subpart contains policies and
rocedures prescribed for the following
SA-managed dprogrlms:

(0) The Standard and Optional Forms

Management Progrem.
(b) The Interagency Reports
Management Program.

§101-11.201 Genersl.

(a) The Standard and Optional Forms
Management Program was devcloped
and operated by OMB consistent with
the suthoritics prescribed by the Budget
and Accounting Act of 1921. GSA
assumed responsibility for the program
on May 29, 1967, through agreement
with OMB.

(b) The Interagency Reports
Management Program implements 44
U.S.C. chapters 29 and 31, recognizing

OMB functions under 44 U.S.C. 3504(e)

and OMB implementation under S CFR
1320.16.

§101-11.202 Governmentwide programs.

§101-11,203 Standard and Optiona!
Forms Management Program.

(a) General. (1) The Standard and
Optional Forms Management Program
was established to achicve
Covernmentwide ecanomies and
efficiencies through the development,
maintenance and use of common forms.

(2) GSA will provide additional

idance on the Standard and Optional
E:mu Management Program.

(b) Procedures. Each Federal agency
shall— : :

(1) Designate an agency-lcvel
Standard and Opticnal Forms Liaison
Representative and Alternate, and notify
CSA In writing of such designess’
names, titles, mailing addresses. and
telephone numbers within 30 dsys of
the designation or redesignation at the
address in paragraph (b)(4) of this
section; :

(2) Promulgate Governmentwide
Standard Forms pursuant to the
agency’s statutory or regulatory
authority and issue in the Federal
Register Governmentwide procedures
on the mandatory use, revision, or
cancellation of these forms;

(3) Sponsar Governmentwide
Optional Forms when nueded in two or
more agencies and announce the
Governmentwidc availability, revision
or cancellation of these forms;

{4) Obtain GSA approval for each
new, revised or canccled Standard and
Optional Form, 60 days prior to planned
implementation, and cectify that the
forms comply with all applicable laws
and regulations. Send appruval requests
to: General Services Administration.
Forms Management Branch (CARM),
Washington, DC 20405;

{8) Provide GSA with a camcra ready

" copy of the Standard and Optional

Forms the agency promulgates or

" spansors prior to Implementation. at the

address shown in paragraph (b)(4) of
this section;

(6) Obtain promulgator’s or sponsor's
approval for all exceptions to Standard
and Optional Forms prior to

mplementation;

5) Annually review all Standard and

i
_Optional Forms which the agency

promulgatcs or sponsors, including
exceptions, for improvement,
consolidation, or cancellation:

(8) When requested by GSA and OMB,
submit a summary of the Standard and
Optional Forms uscd for collection of
information covered by 5 CFR part 1320

(9) Request approval to overprint
Standard and Optional Formns by
contacting CSA (CARM): and

(10) Coordinate all matters concerning
health cure related Standard Forms
through the Interagency Cammittee on
Medica! Records (XCMg). For addidonsl
information on thc ICMR, contact CSA
(CARM).

§101-11.204 Intcragency Reports
Maragemont Program. o

(a) Ceneral. (1) GSA manages the
Interagency Reports Management
Program to ensure that interagency
repotts and recordkeeping requirements
are based on nced, are cost-effuctive,
and comply with applicable faws and
regulations.

) GSA will provide additional
guidance on the Interagency Reports
Maragement Program. -

(®) Procedures. (1) Each agency shall:

(i) Obtain GSA appraval for each new,
revised, or extended interagency repart,
prior to implementing the report:

(i) Deslgnate an agency-level
interagency reports liaison
ngtuentatlve and alternate, and notify
GSA in writing of such designees’
names, titles, mailing addreyses, and
telephone numbers within 30 days of
the designation or redesignation:

(iil) Use Standard Ferm 360, Request
to Approve an Interagency Reporting
Requirement, to obtain GSA approval
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Office of Policy. Planning and
Evaluation, Strategic IT Analysis
Division (MKS), 18th & F Sueets, NW.,
Room 3224, Washington, DC 20408,
telecphone FTS/Commercial (202) 501~
4469 or (202) 501-0657 (tdd), or [nternet
(stewart.randal@gsa.gov. ar
pat.smith@gsa.gov).

SUPPLEMENTARY INFORMATION: (1) The
President signed the National Defense
Autherization Act (NDAA) for Fiscal
Year 1896, Pub. L. 101-106, on-February
10, 1996. Included in the NDAA was the
Information Technology (IT)
Management Reform Act of 1996
(ITMRA). Section 5101 of the Act
repeals section 111 of the Federal
Property and Administrative Services
Act of 1949, as amended (the Brooks
Act) (40 U.S.C. 759). The Brooks Act
was the autherity for most of the :
provision in GSA's Fedcral Information
Resources Management Regulation so
that the Brooks Act repeal effectively
disestablishes the FIRMR. Therelore,
any FIRMR provisions that are still
nceded, such as Part 201-9-Records
Management, arc being removed from
the FIRMR and reestablished in the
appropriate regnlation.

(2) GSA has determined that this rule
is not a significant rule for thc purposes
of Executive Order 12866 of Septernber
30, 1983, because it is not likely to
result in any of the impacts noted in
Exccutive Order 12866, affect the rights
of specified individuals, or raise issues
arising from the policies of the
Administration. GSA has based all
sdministative decisions underlying this
rule on sdequate information
concerning the need for and
consequences of this rule: has
determined that the potential benefits to

_soclety from this rule outweigh the

potential costs; has maximizcd the net
benefits; and has chosen the alternative
approach involving thc Jeast net cost to
socicty.

List of Subjects in 41 CFR Part 101-11

Archives and records, Computer
technology. Telecommunications,
Government procurement, Property
management, Records management, and
Federal information processing
resourccs activities.

For the reasons set forth in the
preamble, 41 CFR Chapter 10l is
amended by adding subchapter B,
consisting of part 101-11, to read as
follows:

SUBCHAPTER B—MANAGEMENT AND USE
OF INFORMATION AND RECORDS

PART 101-11—CREATION,
MAINTENANCE, AND USE O
RECORDS :

Subpan 101-110 Genaral Provisions

Sec. .

101-11.0 Scope of part.

101-11.1 General.

Subpart 101-11.1—Agency Programs
101-11.100 Scope of subpart.
101-11.101 Cerwral.

101-11.102 Policy.
101~11.103 Procedures.

Subpart 101-11.2—GSA Governmentwide

Programs

101-11.200 Scope of subpart

101-11.201 General.

101-11.202 Governmentwide programs.

{01-11.203 Standard und Optionsl Forms
Management Program.

101-11.204 Interagency Repors
Managemunt Program.

Authority: 40 U.S.C. 486(a).
Subpart 101-11.0 General Previsions

§101-11.0 Scope of part.

This part prescribes policies and
procedures for the creation,
maintensnce, and use of Federal
agencies’ records. Unless otherwise
noted. the policies and procedures of
this part apply to all records, regardless
of medium (i.e., paper, clectronic, or
other).

$101-11.1 Genersl.

(a) Chapters 26 and 31 of title 44 of
the United States Code (U.S.C)), require
the establishment of standards and
procedures to ensure clficient and
cflective records management by
Fedcral agencies. The statutory goals of
these standards and procedurcs include:

(1) Accuratw: and complete
documentation of the policies and
transactions of thc Federal Government;

(2) Control of the quantity and quality
of records produced by the Federal
Government: .

(3) Establishment snd maintenance of
mechanisms of control with respect to
records creation in ordet to prevent the
creation of unnecessary recotds and
with respect to the effective and
econornical operations of sn agency,

(4) Simplification of the activitles.
systemns, and processes of records
creation, maintenance, and use;

{5) Judicious preservation snd

_ disposal of records; and

(6) Dircction of continuing attcation
on records from thelr initjal creation to
their final disposition, with particular
emphasis on the preventon of
unnecessary Fedcral paperwork.

() The law assigns records
management responsibilities to the
Administrator of Ceneral Services (the
Administrator), the Archivist of the
United States (the Archivist), and the
heads of Federal agencies,

(1) The Administrator is responsible
for providing guidance and assistance to
Federal agencies to ensure economical
and effective records management,
Records management policies and
guidance established by GSA are

" contained in FPMR Part 101-11, records

management handbooks, and other
publications issued by GSA.

{2) The Archivist is responsible for
Eroviding guidance and assistance to

ederal agencles to ensure adequate and

proper documentation of the policies
and transactions of the Federal
Covernment and to cnsure proper
records disposition. Records
management policies and guidance
established by the Archivist are
contained in regulations in 36 CFR
chapter XII and in bulletins and
handbooks issucd by the National
Archives and Records Administration

ARA).
_ (3) The heads of Federal agencies are
responsible for complying with the
policies and guidance provided by the
Administrator and the Archivist.

Subpart 101-11.1—Agency Progroms

$101-11.100 Scopo of subpart.

This subpart prescribes policies and
procedures for cstablishing and.
maintaining an agency records
management program.

§101-11.101 General.

Section 3102 of title 44 of the US.C,
requires each Federal agency to
establish an active and continuing
records management program.

§101=11,102 Policy.

Bach Federal agency shall establish
and maintsin an active, continuing
program for managing agency records,
commcnsurate with agency size,
organization, mission, and
recordkeeping activity.

§101-11.103 Procedures.

Each Federal sgency shall take the
following actions to establish and
maintain the agency's records
mmi:r:cnt program:

() Assign specific responsibility for
the development and implementation of
agencywida records management
programs to an office of the agency and
to o qualified records manager.

() Consider the guidance contained
in CSA and NARA handbooks and
bulletins when establishing and

@oos
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the Government has determined that it
has or msy need to practice the
invendon;

(2) That the invention not be assigned
to any foreign-owned or controlled -
corporation without the written
permission of the agency: and

(3) That any assignment or licensc of
rights to use or sell the invention in the
United States shall containa '
requircment that any products
embodyinyg the invention or produced
through the use of the invention be
substantially manufactured in the
United States. The agency shall notify
the employee of any conditions
imposed. :

(¢) In the case of a determination
under either paragraph (a) or (b) of this
section, the agency shall promptly
provide the employee with: :

(1) A signed and dated statement of its
determination and teasons therefor; snd

(2} A copy of 37 CFR part §01.

10. Section 501.8 is amended by
revising paragraphs (a) and (b),
redesignating parsgraphs (c) and (d) as
paragraph (d) and (e}, and adding new
paragraph (e) to read as (ollows:

§501.8 Appcals by employees.

() Any Covernment employee who is
aggrieved by a Government agen
dctermination pursuant to §§ 501.6(a)(1)
or (a)(2). may obtain a review of any
agency determination by filing, within
30 days (or such longer period as the
Secretary muy, for good causc shown in

~ writing. fix in any case) after recciving

notice of such determination. two
copies of an appeal with the Secretary.
The Secrctary then shal! forward one
copy of the appeal to the liaison officer
of the Government agency.

(b) On receipt of a copy of an appcal
filed pursuant to paragraph (a) of this

. section, the agency liaison officer shall,

subject to considerations of national
security, or public health, safety or
welfare, promptly furnish both the
Secrtary and the inventor with a copy
of a report containing the following
information about the inventdon
involved in the appeal:

(1) A copy of the agency's statement
specified in §501.7(c):

(2} A description of the invention in
sufficient detail to identify the
tnvention and show its relationship to
the employee's duties and work
sssignments;

(3) The name of the employec and
employment status, including a detailed
statement of official duties and
responsibilities at the time the invention
was made: and N

(4) A detailed statement of the points
of dispute or controversy, together with:
copies of any statcments or written

arguments filed with the agency. and of
any other relevant evidence that the
agency considered in making its
determination of Government interest.
(c) Within 25 days (or such longer
period as the Sccretury may, for good
cause shown, fix in any case) after the
transmission of a copy of the agency
report to the employes, the employee
may (ile a reply with the Secrctary and
file one copy with the agency liaison
officer.
. - * L 4 L .
11, Section 501.9 is revised to rvad as
follows:

§501.9 Patent protection.

(a) A Government agency, upon
determining that an invention coming
within the scope of §§ 501.6(a)(1) or
(2)(2) has been made, shall pramptly
determine whether patent protection
will be sought in the United States by
or on bechalf of the agency for such
invention. A cuntroversy over the
respective rights of the Government and
of the employee shall not unnecessarily
delay the filing of a patent applicstion
by the agency to avold the Joss of potent
rights. In cases coming within the scope
of §501.6(2)(2). the filing of 2 patent
spplication shall be contingent upon the
consent of the cmployee,

{b) Where there is an oppealed
dispute as to whether §§ 501.6 (a)(1) or
{2)(2) applies in determining the
trespective rights of the Government and
of an employce in and to any invention,
the agency may determine whether

tent protection will be sought in the

nited States pending the Secretory's
decision on the dispute. If the agency
decides that an application for patent
should be filed, the agency will take
such rights as are specified in
§501.6(a)(2), but this shall be without
prejudice to acquiring the rights
specified in paragraph (a)(1) of that
section should the Secretary so decide.

(c) Where an agency has dutermined
to leave title to an invention with an
employee under §501.6(a)(2), the
agency Will, upen the filing of sn
application for patent, take the rights
specified in that parsgraph without
prejudice to the subsequant acquisition
by the Government of the rights
specificd in paragraph (d)(1) of that
section should the Secrctary so declde.

(d) Where an agency has filed a patent
application in the United States, the

ency will, within 8 months from the
:Sing date of the U.S. application,
determine if any forcign patent
applications should also be filed. If the
agency chooses net to filc an application
in any foreign country, the employee
may request tights in that country
subject to the conditions stated in

§501.7(b) that may be imposed by the
agency. Alternatively, the ageney may
permit the employce to retain foreign
rights by including in any ussignment to
the Government of an unclassified U.S.
patent application on the invention an
option for the Government to acquire
dtle in any foreign countsy withln 8
months from the filing date of the U.S,
application. }

2. Anew §501.11 is added to read
os follows:

§501.11 Submissions and inquirles.

All submissions or inquiries should
be dirccted to Chiel Counsel for
Technology, telephone oumber 202-
482-1984, Room H4835, U.S. )
Department of Commerce, Washington
DC 20230.

Dated: July 22, 1996.

Bruce A. Lehman,

Assistant Secretary of Commerce and

Commissionar of Patents and Trademarks.
Dated: July 26, 1996.

Mary L. Good,

Under Secretary nf Commerce for Technology.

(PR Doc. $6-19713 Filcd 8-6-96; 8:15 am}

BILLING CODL 3510-18-P; 3510=10-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-11

[FPMR interim Rule Bf-i)

RIN 3090-AG02

Relocatlon of FIRMR Provisions

Relating to GSA's Role in tho Records
Management Program

AGENCY: Officc of Policy, Planning and
Evaluztion, CSA.

ACTION: Interim cule with request for
comments.

SUMMARY: This regulation reestablishes
certain Federal Information Resources
Management Regulation (FIRMR)
provisions regarding records
managemert in the Federul Property
Management Regulations (FPMR). This
action is necessary because the FIRMR
is being abolishcd as of 12 midnight on
August 8, 1996.

DATES: This rule is effective August 8,
1996. Comments are solicited and are
due October 7, 1596.

Expiratian Date: December 31, 1997,
ADORESSES: Comments may be mailed to
General Services Administration, Office
of Policy, Planning and Evaluation,
Strateglc IT Analysis Division (MKS).
18th & F Streets, NW,, Room 3224,
Washington, DC 20405.

FOR PURTHER INFORMATION CONTACT: R.
Stewart Randall or Pat Smith of the

@oo4
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COMMENTS ON PROPOSED REVISION TO
FAR PART 15 - CONTRACTING BY NEGOTIATION

1. Standard forms are mandatory forms delegated by a
regulation. They can not be modified on the whim without
approval of the issuing agency (this is called an
exemption). Optional forms on the other hand are just that
- optional. They are not delegated by a regulation. If an
agency wishes to use the form they can; or they can develop
their own agency form. This eliminates the need for an
‘exemption. This also allows the agency to collect the data
they need plus what is required. This procedures is
described in FPMR 101-11.203(a)(2) and (3).

2. Since the procedures for negotiated procurements are
changing, the forms invelving procurements need changing
toco. Revise the SF 26, 30, and 33 (and any other forms SF
1448, 1447, and 1449?) to cover just sealed bids and offer
the three new Optional forms for just negotiated
procurements.
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95-029-F

Department of Energy
Washington, DC 20585

June 20, 1997

FAR Secretariat (MVRS)
GSA

Rm: 4037

18th Fst NW :
Washington, D.C. 20405

Reference FAR Case 95-029, Part 15 Rewrite

In reviewing FAR Case 95-029 we noticed the coverage regarding oral presentations
and offer the following observation.

DOE experience in the use of oral presentations in the competitive environment
indicates that their use promotes participation by small businesses. Indeed we have

 had small business offer on solicitations that employ oral presentations who had not
previously competed on a DOE procurement. We attribute this to the reduced cost of
competing when oral presentations are used. The primary cost reductions to an offeror
are in proposal preparation and reduced lead time to award.

Should you have any questions, please call me at 202-586-8614.
Sincerely,
Ed Lovett '

Office of Procurement and Assistance
Management

JN 2 4 1097
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peStefanoU.S. General Services Administration
18th and F Streets, N.W.
Washington, DC 20405

Office of Policy, Planning and Evaluation (M)
Office of Acquisition Policy (MV)

DATE:

Office of
GSA
Acquisition
Policy Division (MVP)

Office of
Federal
Acquisition

Policy Division (MVR)

FROM:

Name: Ralph DeStefano
FAX No: 202 501-4067
Phohe No: 202 501-1758
Location: MVR
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DEPARTMENT OF THE TREASURY

BuUREAU OF ENGRAVING AND PRINTING
WASIHINGTON.D.C. 20228

06/19/97

FAR Secretariat (VRS)

General Services Administration
1800 F Street, NW

Washington, DC 20405

Subject: For the public record.
Reference FAR Case $5-029. _
Use of Oral Presentations and its effect on Small Business Participation.

Dear Sir or Madam:

The Bureau of Engraving and Printing (BEP) has awarded 27 contracts using oral
presentations. Five contracts were awarded to small business concemns and five to
small disadvantaged businesses (SDBs). Of the remaining 17 contracts which were
awarded to large businesses, many included Small Business Subcontracting Plans with
very aggressive goals. BEP is currently in the process of awarding six other contracts
utilizing oral presentations. Of these, two are set aside for small businesses and two

for SDBs.

Statistics

Awards

Total Awards: 27
Large Business: 17 (62.8%)
Small Business: 02 ( 7.4%)
SDBs: 09 (33.3%)

Active Solicitations

Total Active: 06
Large Business: 02 (33.3%)

Small Business: 02 (33.3%)
SDBs: v 02 (33.3%)

JN 2 4 jogy
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We believe that small businesses have benefited from our use of oral presentations in

many ways, but particularly by saving time and money. Please call me (202/874-2534)
or Efrain J. Fernandez (202/874-3142) if you require more information.

Sincerely, ‘
Carbl L. Seegars, Chief
Office of Procurement S
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2414 Sycamore Lanc Charles D. Solloway CPCM
Edgcwood, MD 21040 . (410) 6794096

19 June 1997

Gencral Services Administration
FAR Secretanat (VRS)

1800 F Streets, NW

Room 4033

Washingtou L2045

Dear Colleagues,

Attached are comments relating to FAR Case 95-029. Thank you for the opportunity to comment.

Sincerely.

/L!.ar ‘KG’TT:\‘(’/
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I appreciate the opportunity to offer comments on FAR Case 95-029. Please consider the
following “Group A" comments:

15.101 S

In the not-so-good -old days the acquisition/procurement regulations had a very weak
endorsement of what the regulations then called “greatest value”. Tt said something akin to “...
While the low cost is properly the deciding factor in many procurements, it may sometimes be
appropriate to consider non-cost factors as well as cost in circumstances such as Research and

' Development contracting and cost reimbursement contracting.”

Because the regulations gave these two examples, many Federal agencies tended to use the best
value process only for R&D or other cost reimbursement contracting. Happily, in the mid 80's, .
we 2!l became involved with TQM and took into account the advice of Deming et al and began to
buy the way that private individuals and companies buy. We considercd quality as wcll as cost.
And we did not limit this common sense buying technique - which we call “best value™- only to

R&D and CR.

Thus, in a contract for technical support personnel we were able to spend an extra buck or two
for better peoplc. In a contract for dining services we werc able to get a contractor with
outstanding past performance rather than limiting ourselves to “adequate” performers. We did this
even where the risk of “unacceptable performance” was low. The idea was that the taxpayer
should not have to be stuck with the low, acceptable offer when products and services are being
procured for the Government. If the outside world subscribed to the notion of “low acccptable™
all of our parking lots would be full of subcomnpacts, everybody would buy the store brand instead
of Coke or Pepsi, and the stock prices for discount airlines would go way up.

[In the proposed coverage we arc taking a gianf step backwards. It sounds as if best value trade off

techniques are recommcnded only when “less definitive” requirements are involved and when the
risk of unacceptable performance is high. It also appears to be a very weak endorscment of the
technique. If the concern is that we are unable to award 1o a low cost offer in best value, please
keep in mind that it has been well settled in many protest opinions that - in a best value
procurement where non-cost factors arc moie importaii: than cost - the Government still has the
altcrnative of going to the low offer. It may do so whenever it wishes to take advantage of a
“lower rated, lower cost™ proposal such as in instances where the non-cost factors in higher rated
proposals are not deemed by the source sclection authority to be worth the proposed increase in
cost. If the concern is that best value takes too long, then include in your revised coverage that a
best value procurement can have as few as “one” non-cost factors and as few as “one™evaluator.
And emphasize that award can be made without discussion.

Because of the above considerations, the proposed wording of 15.101 is certainly not necessary
and almost certainly will jeopardize one of our most important acquisition reforms - the expanded
use of best value. Recommend it be replaced by the following:

“ An agency may obtain best value in negotiated procurement by any number of approaches. For

- | Z
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example, an agency may use traditional negotiation techniques or multi-step selection. In deciding
whether to trade off cost and non-cost factors, agencies should take into consideration the scope
and importance of the acquisition, the level of expertise and experience needed to meet the
requircment, and other such environmental factors. Tn routine contracting for commercial supplies
and services, where criticality or complexity are not predominant and the amount of monies
involved are not significant, agencics should consider other, less expensive selection techniques,
such as awarding to the low offeror, or awarding to the offeror with the lowest cost, acceptable
proposal.”

15.101.2
I This paragraph provides that the contracting officer can anticipate that the best value will result

- from the low cost, acceptable offer.

The impact of this radical approach would be to change best value from a process and end result
to only an end result. This would render many precedents and practices obsolete. And it would
do so without any discernible value being added.
(‘

A contracting officer can determine best value only by comparing offers- that is the best value
- process. He or she cannot determine best value by hoping for or anticipating that the lowest
offer will make the most business sense. The only way this approach could possibly pass the
common sense test is in markets where all contractors and products are equal. And, offhand, 1
cannot think of one. | '

Using the proposed ill advised redefinition of best value that includes the low cost, acceptable
proposal approach; we will be executing- under the banner of best value - procurements where we
will not be able to spend even one extra buck for a better contractor or a better product. Having
that choice is the essence of a best value selection.

{ have nothing against using two step scaled bidding or negotiated procurement where award is to
be made to the low cost, acceptable offer. However, it is not by any stretch of the imagination 2
best value process. And if the result turns out to be the best value it will be by happy accident and
not due to any ESP on the part of the contracting officer. :

Again, this proposed change muddies the best value waters without achicving anything..ﬁlcase

delete any inference that the low cost, acceptable proposal approach is a best value technique or
d‘k any inference that using that approach will automatically result in the best value. Common sense

dictates that best value can be determined only by comparing the merits and costs of proposals

received.:{

' 15.405(a) (2) (iv).
With regard to the requirement that firms without any past performance be given a neutral
cvaluation. Recommend the “shalls” be changed to “mays”. It has been held that an advantage
earned by incumbency is not onc that must be eliminated. I see no difference here. If the
contracting officer feels that experience and good past performance are essential to the
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‘management of risk for a particular contract, then he or she should be empowered to make an
exception to the feel good policy of neutral evaluations. There are already small business set-

" asides, mentor-protégé programs, and “low offer” acquisitions that give new firms an opportunity
to get a record of past performance. We should not impose any “shalls™ on the contracting officer
that may not make good business sense in specific situations. Empowerment - along with
professionalism - is an essential requirement of true acquisition reform.

_15.406 (c)
With regard to the inclusion of “highly rated” proposals in the competitive range. In determining
he competitive range the contracting officer must compare proposals against one another and
must make an integrated assessment of merit and cost. Thus a proposal with a “score” lower than
'{ ‘'other proposals may be left in the competitive range because of the opportunity for cost savings,
‘and a very highly scored (rated?) proposal may be dropped because there is no realistic
opportunity of reducing an unaffordablc proposed cost. Using the term “highly rated” without
definition will certainly be confusing. If we are saying that only the highest scored proposals are in
the competitive range, then this is bad policy. Recommend that , in lieu of “...the contracting
officer shall establish a competitive range comprised of those proposals most highly rated...”, you
© substitute the words «__the contracting officer shall establish a competitive range of those
proposals with a realistic opportunity to receive award...”. Recommend all appropriate
é )ubparagraphs be changed accordingly.

| sincerely believe that the overwhelming number of contractors and contracting officers would

endorse the notion that the competitive range only include those with a realistic chance to receive
the award. To do otherwise would be to incur additional expense for the partics involved without

any real probability of gain.

5.406 ,

: CSomewherc in 15.406 it should bc made clear that the contracting officer has the right to bring
“ontractors that have been eliminated from the competitive range into the competitive rangc‘.jl“or
example, the contracting officer may learn that one or more of the companies in the range are
effectively disqualified (small business status, criminal charges etc.). This changes the mix of those

6 competing contractors with a realistic opportunity to receive award. Those who had earlicr been
eliminated may, because of changed conditions, now have a realistic opportunity to receive
award. As another example, the agencCy ombudsman or ADR group may obtain information that
leads them to recommend to the contracting officer that he or she add a previously deleted offeror

to the competitive range.

15.204-5 (b)

Recommend the addition of the following;

N “|t is important to tailor instructions for each procurement and to strictly limit the use of
boilerplate solicitation preparation \nstructions. In tailoring, factors such as the cxpense of

preparing proposals and the easc of evaluating proposals should be taken into consideration. As 8

general rule, the government should not ask for information that is not essential to the evaluation

@
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process for the specific procurement. Further, tailoring must result in instructions that are
consistent with Scctions C and M and other sections of the uniform contract format.™

15-204-4 (¢)

Recommend including the following: :

“Jt is important to tailor evaluation factors for cach specific procurement and to strictly limit the
use of boilerplate evaluation factors. Evaluation factors should be limited to those needed to
select the best value from among competing contractors. The determination of the factors to be
used should be based upon an integrated assessment of the product or service being procured and
the information obtained from market research and market surveys. Again the cost of preparing
and evaluating proposals should be a consideration, consistent with the necds of the govemment.
Tailoring must result in evaluation factors that are compatible with the information contained in
Sections C and L and other sections of the uniform contract format.”

Charles D. Solloway Jr.
Charles Solloway Associates
Edgewood MD 21040
410-679-4096
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12158 Marbella Ct.
Waldorf, MD 20601
21 June 1997

General Services Administration
FAR Sccretariat (VRS)

1800 F Sts., NW, Room 4035
Washington, D.C. 20405

The following comments are offcred relative to the FAR Part 15 REWRITE proposcd rule, as
published 14 May 1997.

1. 15.205(a) -- The Jast scntence provides for an agency to "permit” the charging of a
fee for solicitations. This would be more in keeping with the philosophy evident in FARA and
at FAR 1.102(d) if it were changed to "unless precluded by agency regulations”.

2. 15.406(c) -- Use of the terminology "...ratings of each proposal against all
evaluation criteria” could be interpreted to give preference to the scoring (whether numerical or
otherwise) of cost/price proposals (sincc the term "rating" is usually associated with some sort of
scoring methodology).  While this may be an acceptable approach to evaluation, it is certainly
not the rule of thumb.

3. 15.406(d)(3) and 15.407(a) -- There appears to be a conflict between these two
cites relative to the the extent to which "matcrial weaknesses" arc to be discussed/negotiated.
Subpart 15.406(d)(3) provides that "The contracting officer shall...discuss...sighificant
weakncsses...that could, in the opinion of the contracting officer, be altercd to enhance materially
the proposal's potential for award." However, 15.407(a) scems to indicate that all material
aspects do not have to be discussed. :

4.  15.408 -- Should not the SSA also compare all PROPOSALS in the assessment?

5. 15.504-1(d) -- It is not clear how, when, or why it would be appropriate to adjust
proposcd fee in a cost realism analysis. Given that the Government is precluded from requiring
an offeror to submit "...supporting rationale for its profit or fec" [ref: 15.504-4(b)(S)], there
appears no basis on which the contracting officer could make a reasonable adjustment of the
proposed fee. Contracting personnel will undoubtedly attcmpt to apply a percentage of costs or
to utilize a weighted guidelines approach . Cost plus a percentage of cost approaches are
prohibited at 16.102(c) and 15.504-4 provides that when cost avalysis is not used, a profit
analysis is not required. Given that the fee is fixed, the usefulness of any adjustments in the
proposed fce in the cost realism analysis is not apparent.

Sincerely, .
Py Y/ TX o

Denisc Nolet

JUN 26 1897
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Office of the General Coansel . ‘ |

e et
snoral Agcounting Offies - - .
g Washington, D.C, 80548 - : 5'5. 037 /3' |

B-273693 . | | A

A General Services aAdministration : ) ‘
: FAR Secretariat (MVRS) - .
' 18th & P Straeats, MW I
) Room 4037 :
Washington, D.C. 20405

© Attention: Ns. Sharon A. Kiser
o Dear Ms. Kiser: B

- This responds to the request for comments on the proposed
Fhase I revision of Federal AcQuisition Regulation (FAR) Part .
15 and related sections concerning acquisition techniquaes and . ,
| source gselection to be used in contracting by negotiatien. The I
; proposed rule was published in the Fedaral Registez on May 14, :
! 1997. Our commants do not encompase Phase II of the proposed
: rule, which addresses issuas zelating to contract pricing and .
unsolicited proposals. [
{

i We have strongly supportaed the FAR Part 15 redrafting effert. S
Thae proposed rule containg major improvaments over the Phase I o
i propostl published ia September, 1996. We believe that the i
improvements will coatributae greatly te the goal of a more "
flexible, simplified, and efficlent process for selecting .
contractore ia eompetitive negotiated acquiaitiens.

Our comments are limited to a few unclear portions of the
- proposal that could mislead contzacting officials. We believe
that to the extent possibla, these areas should de clarified
: now z-;thor than through .subsequent bid protests and resulting
i case Jaw.

our specific comments are detailed in the atcachment.

Sincerely, ~ ' G

Robert P. Murphy
General Counsel

Attachment ' ' b
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-Section 15.103 encourages the expanded use of oral

presentations. This is a promising additien to the FAR, We are
concerned, however, that thare is ro guidance regarding an oral
presentation where award is to ba made on the basis of initial
proposals, without discusaions.

Where award is to be made on the basis of inftial preposals,
without discussions, communications are limited to the
reselution of minor errsrs or clarifications that do not
constitute propesal revisions, In view of these zestrictions,
where award i{s to be made without discussions there is little
room for dialogue. In order to make clear to contracting
6fficlals that the role of oral presentations is very 1imited
in these circumatanee-, we suggest that suksection 15.103(f) be
ananded to provide thet if the government conducts
*communications® as defined in section 15.001 Quring an oral
preseatation, it must comply with 15.406.

er: H (-]

Bng 135,606

The provision at 15.60%5(a)(2) allows an offeror excluded from

"the competitive range to request a delay of its graaward

debriefing until after award. The provision further states that
if the delay 18 grantad, then 'the qate the offerer knew or
should have known the basis of a protest” for the purposa of
£filidg a timely protest with this Office pursuant te our Bid
Protest Regulations at ¢ C.F.R, § 21.2(a){2) °"shall® bs the
date tha exclusion notice was received. our currant
regulatione do not address this situation. .

To avoid conflict with the jurisdictiom of our Office to
determine whether a protest is timely, we recormend that the
portion of subsection 15.805(a)(2) that relates to the
timeliness of protests to our Office be deleted. A generic

- warning that a request for a delayed debriefing could impact

tha timeliness of a protest concerning the subjsct of the
dedbriefing would apprise rotestexs of a possible adverse
timeliness determination gy this 0ffice. CAlso, the provisions
at 15.606(a) (4) (ii) and (ii4) conceraing the timeliness of
protests filed with aur 0ffice in connection with delayed
postaward debriefings or untimely debriefing reguests should ba
deleted or similarly amended for the same reasons. T .

Page 1 _ . B-375608
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mattezrs to the SBEA.

- a .

alternative contract line i{tem structureg.
states that the evaluators ghould consider

or othexwise modifiecs the RFD reQuirements

of FAR Part 15, published in September, 199
wvith members of the. contracting community,

retained in both sections. .

Issmuing Solicitatdons: section 18 208
Subsection 15.205(a) governs the avallabili
It states that coples of solicitations mugt

inconsistant with the requirement at 41 U.8

Page 2

Subsectiona 15.203(s) and (f) suthorize the
and oral RFPs respectively. In each iostance the prior version

P Ve e - ——— .. o St et et iame cae® ree - - e . oo o .

: The provisions at 15.101-2(b) (1) state that where award is to

i . be made on the basis of the lowest-priced technically

: acceptable offer, the &valuation of an offeror's past :

: performance i3 based on meeting or exceeding acceptabilit
standards. The provisien does not refer to the Small Busigess
Administration's (Sma) Certificate of Competenc (COC) process
rmencated by 15 v.s.C. § €37(db) (7). If an offer from 2 amall
business 18 the subject of a Past performance evaluatien on a
pass/fail basis and the offer is rejected for failure to
."Pass,” this i3 a nonresponsibilit determination that must be

: referred to the SBA for comsideration under that agency's CoC

: process. ,B~271686, July 24, 19s6,
36-2 CPD 36, We recommend that a reference teo the COC process
ba added to this section. Without such a reference, eontracting
cfficials may not be aware of the requirement to refor thece

The provisions at 15.203(a)(2) authorisze offerors te Propose

While the seection
the potantial impact

55 on other terms and conditicms in tha RFP, it fails te include a
reference to the regquiremant for amonding the RFP at section
15.206 if the proposed altaernate changes, relaxes, inereases,

or terma and

conditions. Wa recommend the such a reference be added.

use 6£ letter RFP3
€, provided that the

- 4~ uaa of lettar or eral RYPs would not relieve the contracting
'{b officer from ¢omplying with other FAR reguirements. The
warninge do not appear ia the curreat proposal. 1In discussiens
we have become
coricarned that some believe that. che use of letter or oral RFPs
results in relief from other FaR TeQuirements. To avoid this
misconception, we recommend that the cautionary statements be

of solicitations.
provided to

‘7] small businesses Upon request and provides that a ‘reasonable
= humber of copies” should be available for distributisn te
rother eligible parties.* The provisicn could be read as

.C. § 416(d) that

BETS06
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all potential offerors, of whatever gire, are entitled to the
solieitatien package. Wa recommend that the Provisien be
amended to alert contracting officers to this requirement.

Subsection 15.208(e) authoriges -the acceptance o§ late
proposals if tho due date ia extended for all offarcrs, the
latenage wac caused by "actions, or inactions, of the
Government,* or the offeror demonstrateg that lateness was due
to causes beyond its contrel. In view of how critical .
decieciong to acoept late proposals are to cfferors' perceptiong
of faix treatment by contracting agencies, we believe that tle
subgection should provide guidance for determining, for
oxample, what type of government actien or inaction would
Justify the acceptance of a late proposal. We recomuend that
the provision be amernded to provide that late propesals may be
accepted: (1) if the Geadline $g extended for all; or (2) the
submission was late because~ot.circumstance¢~begond the

; the late proposal
would not likely result in any Competitive advantage. Where it
i» determined that a proposal was late because of *improper®

- government action or inaction, it ghould be accepted. We

Buggest that the subsection'ba amended to read as follows:

*{¢) Late proposale, modifications, and final

revisions, may be accepted by the contracting officexr
provided- .

(1) The contracting officer extends the due
date for all offerors; or : :
{2) The contracting cfficer detexmines that the

lateness was caused by improper Govermment
actions or i{nactions: er :

{3) The offercr demonstrates by suhmission of
factual {nformatien that the circunstances
Causing tha late submission warq beyond the
‘immediate centrol of the offeror, and the
contracting officer determines that it is

unlikely that a coopetitive advantage will
occuxr.*

.P.‘gs' | .t B-275885

TOTAL P.2S

7036020350:#% S

cmm ———
» .



07/10/987 THU 10:48 FAX 202 501 40867 FAR STAFF +++ DARC @oo2

ARuthor: “john battan® <jbattan@jaycor.com> at internet 75 - aa_?ﬁl 4
Data: 7/8/97 11:08 AM _

priority: Normal

TO: farcase $5-029 at GSA=-V

cc: jbattan@jaycor.com at internet

Subject: Comments on FAR 13.5

COMMENTS ON SUBPART 15.5

15.502

The first sentence of section 15.502(a)(2)(i) makes a parenthetical mention
of OSestablished catalog or market pricesd as an example of &informatien
related to pricesd. I suggest the deletion of the language within the
parenthesis, and the substitution of & to be used to perform price analysisd.

My concern is that the current wording will imply that the use of

Gestablished catalog or market pricesd is the only or the preferred method

of performing price analysis with information other thaa cost or pricing

data. .Ia fact, it is énly one of the six methods listed in 15.504-1(b). ¢
If, as I suspect, the objective is to encourage the CO to use price

analysis rather than cost analysis, it should be made clear that all of the
price analysis methods listed in 15.504-1(b) are avajilable.

15.503

My qene:hl comment on this section is that youkre moving in the right
direction by requiring cost or pricing data as the exception and
prohibiting it as the norm. However, I believe it should go further. 1In

. most of the situations where the CO is prohibited fzom obtaining cost or
pricing data, he should also be prohibited from obtaining uncertified cost
information. This is particularly true in cases of modifications to sealed
bid and commercial item contracts because the contractorEs accounting
system may not be able to produce cost data that is digestible by the
Government. Such a contracter often has a process (rather than a job cost)
accounting system, uses direct rather than absorption costing and does not
segregate unalleowable costs (and may be unacquainted with the entire
concept of unallowable costs). The ocutputs of such a system, while very
acceptable for financial accounting and the contractorEs internal needs,
are incomprehensible to the average Government cost analyst who Oneedsd a
cost element breakdown with weighted guidelines, cost of money and backup
for the overhead rates. S

As menticned in sectien 15.502(a)(3), unnecessary submission of cost or
pricing data leads to 8increased proposal preparation costs,
generally extends lead-time, and consumes additional contractor and
Covernment resources.d These problems are equally applicable to
unnecessary submission of uncertified cost information. The burden on the
acquisition process has very little to do with certification. Rather, it
stems from the need to collect, analyze, submit, and explain cost
information and use it as the basis for negotiation. Accordingly, X
suggest that the prohibition on ocbtaining cost or pricing data should be
extended to prohibit the obtaining of uncertified cost informatioa.

15.504

I suggest the addition of a requirement that any writtea field pricing
report (regardless of the degree of formality) must be immediately provided
by the originator to the contractoer. This seems consistent with the
cuzrent emphasis on communication. Moreover, no useful purpose is served
by denying or delaying the availability of this data to the contractor.
pProcurement lead time will be shortened by enabling the contractor to begin
preparing for negotiation as soon as possible. Under present procedure,
negotiations are frequently delayed oz prolonged by the late introduction
of &surprised audit findings. My personal experience is that the factual

[4
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data provided to contractors by field auditors and technical specialists at
- exit conferences is often inaccurate or incomplete.
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Author: "joe ely"” <ely@contracts.nrl.navy.mil> at internet
Date: 7/2/57 11:38 AM

Priority: Normal

TO: farcase $5-029 at GSA-V

Subject: COMMENT ON FAR CASE $5-029

This comment belongs in Group B.

The proposed rewrite of Part 1S5 should recognize that cost
analysis may be the most appropriate type of analysis for
gome proposals below the §500,000 thresheld for obtaining
cost or pricing data. ‘

The definition of “information other than cost or pricing
data” at 15.801 (which is retained at 15.501 of the proposad
rewrite) includes “cost information.” The definition of
vcost analysis® alsc at 15.801 (and retained in slightly
modified form at 15.504-1(c) of the proposed rewrite)
ingludes review and evaluation of the separate cost elements
of an offeror's or contractor's information other than cost
or pricing data. It is clear from these two definitions
that cost analysis may be performed when cost or pricing
data are not obtained.

15.805-1(b), however, links the type of analysis to whether
or not cost or pricing data are required: when cost or
pricing data are required, the contracting officer must
perform a cost analysis and should perform & price analysis;
when cost or pricing data are not required, the contracting
officer must perform a price analysis. (These same
prescriptions are retained at 15.504-1(a)(2) and (3) of the
proposed rewrite.) '

However, there are situations where, although cost or
pricing data is net required, cost analysis is the most
appropriate analytical technique. For example, an
unsclicited research proposal for less that $500,000 is not
a commercial item, is not subject to adequate price
competition, and typically has a unique statement of work
developed by the offeror. The price analysis techniques at
15.805-2 (retained in slightly modified form at
15.504-1(b)(2) of the proposed rewrite) are of limitead
usefulness in this example. The most useful proposal
analysis would be a cost analysis of the proposed cost
elements in conjunction with a technical analysis.

Under the current Part 15 and the proposed rewvrite, however,
only a price analysis would be required in the above example.
(The proposed language at 15.504-1(a)(2) should be revised to
include ". . . unless the proposal i{s below the threshold for
obtaining cost or pricing data and the contracting officer
determines that cost analysis is in the best interasts of the
government.* If more precise guidance is preferred, the
following sentence could be added instead: "A cost analysis
may be used in lieu of, or in conjunction with, a price
analysis for proposals for noncommercial items or services
below the threshold for obtaining cest or pricing data if
there is not adequate price competition and information other
than cost or pricing data adequate for cost analysis is

available.':7
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pate: 7/3/97 4:29 PM

" priority: Normal

T70: shari kiser at GSA-V .
Subject: FAR Case 95-029 (Group A)

Below is the result of your feedback form. It was submitted by
Mary Lynn Scott () on Thursday, July 3. 1597 at 16:29:53

...-.Q...-.-.---..---'-....----'-.-------—--..---.---.----..---‘.---"-----

sender: partlS@www.gsa.gov
agency: U.S. Nuclear Regulatory Commission
TITLE: part 15 proposed rule comments

text: The U.S. Nuclear Regulatory Commission has used oral presentations
for fourteen procurements as of June 30, 1997. Small businesses
participated in pine of the procurements, six of which were setaside
either for small businesses oX 8(a) companies. In one of the

three competitive procurements that did not involve a setaside,
a small business won a procurement over & large business. As a
reslt, small businesses received seven of these awaxds. In no
case did a large business receive an award for work which was
previously performed by a small business.

Further questions can be directed to me at (301) 415-6179,
or to Susan Hopkins, Policy Analyst (301) 415-6514.

Mary Lynn Scott
Advocate for Procurement Reform
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Author: “3john battan” <jbattan@jaycor.com> at internet W

-
Date: 7/8/87 11:08 AM (%? 4
Priority: Normal ' 6 0 9’9

TO: farcase $5-029 at GSA-V
C€C: jbattan@jaycor.com at internet
Subject: Comments on FAR 15.5

COMMENTS ON SUBPART 15.5

15.502

The first sentence of scction 15.502(a)(2) (i) makes a parenthetical mention
of &8established catalog or market pricesd as an example of dinformation
related to pricess. I suggest the deletion of the language within the
parenthesis, and the substitution of & to be used to perform price analysisd.

My concern is that the current wording will imply that the use of
Sestablished catalog or market prices3 is the only or the preferzred method
of performing price analysis with information other than cost or pricing
data, In fact, it is only ocne of the six methods listed in 15.5043-1(b).
If, as I suspect, the objective is to encourage the CO to use price
analysis rather than cost analysis, it should be made clear that all of the
price analysis methods listed in 15.504-1(b) are available. '

15.503 :

My general comment on this section is that youEre moving in the right
direction by requiring cost or pricing data as the exception and
prohibiting it as the norm. However, I believe it should go further. 1Ia
most of the situations where the CO is prohibited from obtaining cost or
pricing data, he should also be prohibited from obtaining uncertified cost
information. This is particularly true in cases of modifications to sealed
bid and commercial item contracts because the contractorEs accounting
system may not be able to produce cost data that is digestible by the
Government. Such a contractor often has a process (rather than a job cost)
accounting system, uses direct rather than absorption costing and does not
segregate unallowable costs (and may be unacquainted with the entire
concept of unallowable costs). The cutputs of such a system, while very
acceptable for financial accounting and the contractor®s internal needs,
are incomprehensible to the average Government cost analyst who SneedsS a
cost element breakdown with weighted guidelines, cost of money and backup
for the overhead rates. :

As mentioned in section 15.502(a)(3), unnecessary submission of cost or
pricing data leads to Sincreased proposal preparation costs,
generally extends lead-time, and consumes additional eontractor and
Government resourcea.® These problems are egqually applicable to
unnecessary submission of uncertified cost information. The burden on the
acquisition process has very little to do with certification. Rather, it
stems from the need to collect, analyze, submit, and explain cost
information and use it as the basis for negotiation. Accordingly, I
suggest that the prohibition on obtaining cost or pricing data should be
extended to prohibit the obtaining of uncertified cost information.

15.504

I suggest the addition of a requirement that any written field pricing
report (regardless of the degree of formality) must be immediately provided
by the originator to the contractor. This seems consistent with the '
current emphasis on communication. Moreover, no useful purpose is served
by denying or delaying the availability of this data to the contractor.
Procurement lead time will be shortened by enabling the contractor to begin
preparing for negotiation as soon as possible. Under present procedure,
negotiations are frequently delayed or prolonged by the late introduction
of Spurprised audit findings. My personal experience is that the factual

JuL

»

@EuUId

/¢

8 1997



07/14/97 MON 07:48 FAX 202 501 4067 FAR STAFF +++ DARC oy

data provided to contractors by field auditors and technical specialists at
exit conferences is often inaccurate or incompleta.
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Subject: COMMENT ON FAR CASE 95-029 B

Thie comment belongs in Group B.

The proposed rewrite of Part 1S should recognize that cost
analysis may be the most appropriate type of analysis for
gsome proposals below the $500,000 threshold for obtaining
cost or pricing data.

The definition of *information other than cost or pricing
data® at 15.801 (which is retained at 15.501 of the proposed
rewrite) includes "cost information." The definition of
mcost analysis” alsc at 15.801 (and retained in slightly
modified form at 15.504-1(c) of the proposed rewrite)
jncludes review and evaluation of the separate cost elements
of an offeror's or contractor's information other than cost
or pricing data. It is clear from these two definitions
that cost analysis may be pezformed when cost or pricing
data are not obtained.

15.805-1(b), however, links the type of analysis to whether
or not cost or pricing data are required: when cost or
pricing data are required, the contracting officer must
perform a cost analysis and should perform a price analysis;
when cost or pricing data are not required, the contracting
officer must perform a price analysis. (These sanme
prescriptions are retained at 15.504-1(a)(2) and (3) of the
proposed rewrite.)

However, there are gituations where, although cost er
pricing data is not required, cost analysis is the most
appropriate analytical technique. For example, an
unsolicited research proposal for less that §500,000 is not
a commercial item, is not subject to adequate price
competition, and typically has a unique gtatement of work
developed by the offeror. The price analysis techniques at
15.805-2 (retained in slightly modified form at '
15.504-1(b) (2) of the proposed rawrite) are of limited
usefulness in this example. The most useful proposal
analysis would be a cost analysis of the proposed cost
elements in conjunction with a technical analysis.

Under the current Part 15 and the proposed rewrite, howvever,
enly a price analysis would be required in the above example.
The proposed language at 15.504-1(a)(2) should be revised to
include ". . . unless the proposal is below the threshold for
obtaining cost or pricing data and the contracting officer
determines that cost analysis is in the best interests of the
government.” If more precise guidance is preferred, the
following sentence could be added instead: "A cost analysis
may be used in lieu of, or in conjunction with, a price
analysis for proposals for noncommercial items or services
below the threshold for obtaining cost or pricing data if
there is not adegquate price competition and information other
than cost or pricing data adequate for cost analysis is
available.”
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General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW - Room 4035
Washington, DC 20405

Dear FAR Secretariat:

The Department of Health and Human Services is responding to your
request for c¢omments on FAR Part 15, Contracting by Negotiation
(FAR Case 95-029).
-_— ~
In general, the Department still finds the rewrite incomplete,
disjointed, and confusing in some areas. Furthermore, we believe
the rewrite lacks continuity and readability, and will cause a
greater proliferation of "agency supplements" attempting to

! explain the vague and open-ended sections in the rewrite. We
also note that the rewrite deviates from accepted FAR drafting
conventions, making the Part read somewhat differently from the
rest of the existing FAR, [ These criticisms are illustrated by
the specific comments in e enclosures.

This office’s comments are contained in the first enclosure, and
comments from two of our agencies are in the following enclos-
ures. Our agency comments are provided verbatim so that the
Rewrite group may read, firsthand, what operational contracting
cffice personnel think of the new FAR Part 15.

We recognize that many of our comments are cutting and critiecal,
but, realizing the magnitude of the impact of the rewritten Part
15, we sincerely hope that these comments will be given fair
consideration and will be judged from the perspective that they
are being offered in an effort to improve the rewrite rather than
to heap criticism upon it. : :

Thank you for considering our comments.

j Acquisition Management

Enclogures
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HHS COMMENTS ON FAR PART 185

2.101- The definition of "best value" is so generically nebulous
that it suitably fits any situation. Obviously, this was the
Z:'intent of the drafters; however, we disagree and believe it is a

disservice to contracting officerxs.

4.10 & 11,8- We object to the establishment of two subparts
E; solely to address the topice of "contract line items" and "pre-
award testing." '

14 .404-1(f) (2) - We recognize this is in the existing FAR at
15.103, but believe it needs to be modified to better state its
intent. We recommend: "The negotiated price(s) of the offeror(s)
in line for award is(are) equal to or lower than the lowest bid
price from a responsible bidder."®

15.000- This section is totally disjointed! The three sentences
~address three completely different concepts that do not go

together. The first sentence is the only one needed, and it

f; should be rewritten to read: "This part prescribes policies and
procedures governing contracting by negotiation, whether with or
without competition." The second sentence should be deleted
because there is no reason to highlight the "bargaining" concept
in the scope of the part. It is addressed in detail in- the
definition of '"negotiation" in section 15.001. The third
sentence is a definition of "negotiated contract," and, if deemed
necessary, should be added to section 15.001.

15.001- The first three definitions (communications, discussions,
and negotiation [gshould be "negotiationg"]) are in a hierarchic

éﬂ or successive order and should be represented that way through
their definicions, We propose:

"Communications" are all interchanges between the Government
and an offeror follewing the receipt of offers. Communications
may include discussions, negotiations, or other forms of inter-
change,

"Discussions" are communications between the Government and an
offeror that occur after establishment of the competitive range,
and that may, at the contracting officer’s discretion, result in
the offeror being allowed to revise its proposal. [NOTE: We
Bubstituted "communications" for "negotiations" to show the
hierarchical relationship, and to be consistent with FAR
15.406(d) (1) .}

"Negotiations" are discussions that involve bargaining. Bar-
gaining includes...... etc. (verbatim).

We also recommend the definition of proposal modification be
-‘7 revigsed to read as follows for the sake of clarxity:

"Proposal modification” is a change to a proposal by the
offeror made before the solicatation’s closing date and time, or
made in response to an amendment, or made to correct a mistake at
any time before award.

”
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. 15.101- In the second and fifth lines of the Federal Register
version, change the word "procurements" to "acquisitions" to be
consistent with the rest of the FAR.

15.101-1 1In paragraph (a), change "This" to "The" and add
"tradeoff" sc the sentence reads:; "The tradecff process im..,."

ﬁyF%R convention. and common writing practices, dictate that the
subject be identified when firet addressed in the text. It is
not acceptable to title the section and then begin the
description with a reference to the title.

In paragraph (b). change "applies" to "apply" because thexe are
/’0 more than one condition which follow.

Paragraph (b) (3) should be redesignated as new paragraph ({(c)
/ because it addresses new thoughts separate from the items in
/ paragraph (b). ' '

15.101-2 The same comments made for 15.101-1 apply here. The
gsentence should begin: "The lowest price technically acceptable

/ZLisource gselection process is....". 1In paragraph (b), the word
"apply' should be used instead of "applies" because there are
more than one item,

15.102- For clarity, the beginning of paragraph (b) should be
, / rewritten to read: “"To initiate the multi-step source gelection
technique, the agency issues a solicitation that describes...... n
15.103- In the eighth line of paragraph (b), insert after "oral
presentation," and "consider" the words "the contracting officer
/({ should". This gives direction to a specific individual and
allows the contracting officer to exercise authority.

15.405- Paragraph (a) (4) requires a subject title, to be in
[ ') accora with (a) (1)-(3). "

{ 15.603- Is there a conflict between 15.603 (b) (3) and
p 15.605(a) (2)? We are not certain.

15.606- I8 there a conflict between 15.606(a) (3).
/7 15.606(a) (&) (i), and 15.605(a) (3)? Again, we are uncertain.

”
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART 15

- 15.00] Definitions

'We have some basic concerns on the proposed changes in the communications, discussions and

negotiation areas that are discussed later in the comments,  We also noted instances in which the
proposal defines or uses these terms in an inconsistent manner. For example, the definition in this
subsection treats discussion es a form of negotiations when, in fact, only somne discussions
constitute negotiations. [_We suggest defining and consistently using the three terms along the
following lines. These suggestions reflect the propesal’s intent as we understand it.

-- Communications are all interchanges that occur between the Government and offerors
following the receipt of proposals. These may include discussions, negotiations and other
interchanges with offerors. :

-- Discussions are communications between the Government and an offeror that occur
after establishment of the competitive range and that may, at the contracting officer’s
discretion, result in the offeror being allowed to revise its proposal.

-~ Negotiations are discussions that involve bargaining. Bargaining includes persuasion,
alteration of assumptions and position, and give-and-take, and mey apply to price,
schedule, technical requirements, type of contract, or other terms of a proposed
contract [ As cumrently written, negotiations are not distinguishable from

bargainirig and we question the need for the latter term?]

15.002 Negotiated Acquisition

We suggest calling this section “Types of Negotiated Acquisitions.” While the entire Part 15
deals with negotiated acquisitions, this subsection addresses two specific types, i. e., sole source
and competitive acquisitions.

15.1 Source Selection Processes and Techniques
15.101 Best Value Continuum

In order to be consistent with Subsections 15.101-1 and 15.101-2, the second sentence in this
subsection should refer to “processes” instead of “approaches.”

15.102 Multi-step Source Selection Technique

This subsection authorizes 8 multi-step source selection process that could potentially exclude
some offerors from the compctition prior to evaluation of full proposals. We have the following
concemns:

— Offerors could potentially be excludcd during the initial phasc of the multi-step process for
reasons that would be corrected in a normal negotiated process (c.g., for failing to include certain
deseriptive literature), We are concerned that this would increase protests and related workload.

2
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- The multi-step process is authorized when the submission of full proposals would be
“burdensome” to offerors and the Government. However, this is an inhereatly subjective
criterion and the multi-step process is not well-defined. For example, we are uncertain when full

Z /Z/ proposals should be requested and when negotiations would be allowed. The current wording

JUL-11-87 FR1 7:42 OFF OF GRANTS ACQ nthi FRAX NU.

could also be interpreted as precluding discussions beyond those conducted in the initial stcp. We
suggest providing more detailed guidance on when the multi-step process may be used and how it
is 1o be conducted.

15.103 Oral Presentation

| If a contractor scheduled for an oral presentation arrives late for that presentation, will the
; contracting officer have 1o make a written determination regarding the “acceptance” of the
Z presentation, i.e., do the late "proposal” regulations apply to oral presentations?

15.2 Solicitation and Receipt of Proposals and Information

15.201 Presolicitation Exchanges with Industry

This subsection authorizes use of an RFI (Request for Information) to obtain planning
information (including price) from vendors. The lutest draft wording docs state that the
procurement integrity requirements apply to these information exchanges. However, we continue

Z \/ to believe that the subsection should require that the exchanges be conducted under the direction
of, or in coordination with the contracting officer. This would help ensure that the exchanges are
conducted without favoritism and that the Gevernment obtains the needed information and no
inappropnate information.

15.202 Advisory Multi-step Source Selection

We found the reference to “source selection” in the title of this subsection confusing since this

Z; advisory process does not actually invelve source selection. We also question the value of the
“advisory” process given the fact that the solicitation would still have to be issued snd all sources
that participated in the advisory stage would remain eligible to competc.

If this concept is incorporsted in the FAR we suggest providing further guidancc on the

information to be furnished to offerors that are deemed unlikely to be competitive. This should

include the extent of the information and whether it needs to be provided in writing. We assume

that one objective would be to avoid disclosing information that could provide a firm with 3
_competitive advantage in successive stages of the competition.

15.203 Requests for Proposals
Paragraph 15,203 (c) states that electronic methods may be used to issue RFPs and receive

(p proposals. We would appreciate receiving clarifying guidance (in the paragraph) on whether hard
copy RFPs must be provided, upon request, when electronic RFPs are used.

15.204 Contract Format

7 “This scction refers to a “standard™ contract format but the language at 15.204-1 describes a
uniform™ contract format. We suggest using “uniform™ contract format throughour.
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15.207 Handling Proposals and Information

Under this subpart, “If a propesal is received by the Contracting Officer electronically or by
facsimile, and the proposal is unreadable to the degree that conformance to the essential
requirements of the solicitation cannot be ascertained from the document, the Contracting Officer
immediately shall notify the offeror and permit the offeror to resubmit his/her proposal. The
method and time for resubmission shall be prescribed by the Contracting Officer after consultation
with the offeror. The file must be documented to show what transpired. The resubmission shall

be considered as if it were received at the date and time of the original unrcadable submission for

the purpose of determining timeliness under 15.208(a), provided the offeror complies with the
time and format requirements for resubmission prescribed by the Contracting Oiﬁcer.f'

We are concerned that by allowing the offcror to resubmit his/her proposal, the fair treatment of
other offerors is at risk, We are concerned about the potential for abuse and lack of equity among
offerors.

15.208 Subinission, Modification, Revision and Withdrawal of Proposals
The proposal to allow contracting officers to accept late proposals when the lateness was caused

by the Government seems sensible to us, but we have concerns on the companion proposal to
allow late propasals to be accepted without such a reason by simply extending the due date for all

_ offerors, In effect, this would allow the contracting officer to accept a Jate proposal by extending
+ the due date for all offerors to the date at which the late proposal was received. This would be

prejudicial to the other offerors, who would have no practical ability to take advantage of the

extended due date, It would also increase the potential for leaked source selection information
situations,

When Government-caused Jateness is not an issue, we suggest establishing an objective criterion
for accepting late proposals such as a provision that allows late proposals to be accepted if they
provide significant cost or technical advantage to the Government and are received within five
calendar days of the specified reccipt date. Further, this approach avoids the need to extend the
due date and aumend the solicitation. '

15.210 Forms

This section states that there are no prescribed forms for solicitations or contracts. While this
would not inconvenience the Government, it represents a ;nove back roward the pre-FAR

situation in which vendors had to deal with numerous different Federal forms.

15.3 Unsolicited Proposals

Although this subpart provides helpful guidance for unsolicited proposals, given the definitions at
15.001, we question the frequent refercnce to “negotiations” instead of “discussions.™

15.306-1(a)(3) under Receipt and Initial Review

This appears 1o be the same as 15.307(a)(3) under Criteria for Aceeptance and Negotiation of an
Unsolicited Proposal. ‘

P
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The sentence is no longer necded because there are no requirements for certifications in
FAR 3.104-9.

¢gjous

A 15.309(h)(3) Limited Use of Data/Unsolicited Proposal Use of Data Limited

15.4 Source Selection
15.400 Scope of Subpart

In general, we had difficulty comprehending the changes being proposed for Source Selection,
and believe that this is due in part to the elimination of traditional contracting terms such as
“Clarifications™ and “Best and Final Offers.” For example:

~ 15.406(2) proposes to allow the Government to resolve minor or clerical crrors or
2 ; clarify certain propasal features without engaging in full-fledged discussions with offerors.
) 5 This concept closely resembles the “Clarifications” that are currently dcfined in FAR
15.601 and authorized in FAR 15.607, but the proposal docs not use that traditional term.

-- 15.407(b) suthorizes the contracting officer to request final proposal revisions at the

(0 conclusion of discussions. These revisions closely resemble the *Best and Final Offers”
g that are currently defined and authorized in FAR 15.611. However, 83 in the case above,
the proposal discards the traditional term without providing a better term or explanation.

We suggest retaining the traditional terms that have evolved with and are familiar to the
contracting community whenever possible. In the cases (above), the traditional terms could be

retainsd with little or no change in their current FAR definitions.
15.404 Evaluation Factors and Subfactors

Jtem 15.404-(d)(1) would require that the price or cost to the Govenment be “evaluated” in
every source sclection. This wording could be construed ss requiring that price or cost be
2 reviewed and scored by a technical evaluation panel in conjunction with the technical evaluation
2 "/ critsria. This is unrealistic in 2 research and development asquisition where a pansl of outside
experts is used to perform the evaluation. This potential problem could be avoided by requiring
that price or cost be “considered” (rather than “evaluated™) in source selection,

15.404(f) Evaluation Factors and Subfactors
;3 We recommend that a definition for “significantly” be provided.
15.40S Proposal Evaluations
The information on “trade-affs” in Item (3) would be clearer if it cross-referenced ﬁae related
| ;ﬁ discussion in proposed Section 15.101-1. Relatedly, it would be appropriate to require

documentation when using the lowest price technically acceptable source selection process
described at 15.101-2.
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15.406(b) Communications with Offerors Before Establishing the Competitive Range

This subsection proposes to allow the Government to “communicate” with offerors prior to -
- establishing a competitive range in order to enhance its understanding of an offer or otherwise

facilitate the evaluation process. However, these communications could not be used to cure

proposal deficiencies or material omissions or otherwise revise proposals. We have basic

concerns on the practicality of this concept,

FAR 15,607 currently authorizes precompetitive range communications on minor informalitics or
irregularities. Many of the additional proposed communications would involve technical content.
and offerors would naturally attempt to make related changes to their proposal (at the conclusion
of formal discussions) regardless of the FAR prohibition. Conversely, if the offeror failed to make

L/ D such changes to its proposal, the Government’s ‘enhanced understanding™ would be tenuous
because that understanding would not be reflected in the proposal or any other binding document.
We are concerned that the proposed change would provide little benefit if strictly followed, and
would create temptations to exceed the intent and have communications on substantive matters
with some offerors.

15.406 Compctitive Range

({ / While the parent section is entitled “Communications with offerors,” this subsection basically
describes the process of establishing a competitive range. We found this organization confusing.

Subsection 15.406 describes the cstablishment of a competitive range consisting of the “most

g_/ & highly rated” proposals. This phrasing implies that the competitive range and source selection will
be based on technical quality factors only; i.e., absent cost or price. However, cost or price
frequently need to be considered along with technical quality factors, and we suggest using
wording that makes it clear that this is permissible.

15.406(e)(3) Limits on Communications

The proposed language in this subsection would allow the Government cost estimate to be given

L,( (2, 1o all offerors in the competitive range during discussions. We belicve such release is inadvisable
because it could distort the price competition. Also, when the requirement is expressed
functionally, release of the Government cost estimate could lcad offerors to adopt the specific
solution reflected in that estimate instead of trying 1o devise a better and less costly one,

15.407 Proposal Revision

Ttem *“(a)” would allow the Government to eliminate an offeror that was no longer considered to
\7/ (f be among the most highly qualificd offerors from the compctitive range at any time after
discussions had begun. This could be done regardless of whether or not all material aspects of the
proposal had been discussed or the offeror had been afforded an opportunity to submit a revised
proposal. This authority would have a high potential for abuse and related protest without

additional procedural safeguards. If the proposal is adopted, we suggest requiring specific
detenminations and or documentation directed at ensuring a fair and supportable dccision process.
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Item 1S .407(b) makes refercnce to “final proposal revisions” that closcly resemble the “Best and

({ { Final Offers” that are currently defined and authorized in FAR 15.611. As poted above, we
~ suggest retaining the term “Best and Final Offers” because of its familiarity to contractars and

~ contracting personnel.
15.5 Contract Pricing

,\/ | 15.503, Ensure that all source selection techmques and procedures are covered in a single pan of
FAR 15. The current rewrite has portions in 15.1 and in 15.401.

L{7 15.503-1 Obtaining Cost or Pricing Data,
We recomrﬁend that a definition for ‘fsubstantial" be provided.
15.503-1 Obtaining Cost or Pricing Data

1'/ Adequate price competition should include lowest price technical acceptable offeror.
15.503(1ii)(4) Waivers

gj 9 The HCA is at 100 high a level to be tasked with approving waivers; we recommend including a
delegation of this assignment to someone ar a lower level within the contracting activity’s chain of

command.
15.504-1 Proposal Analysis Techniques

50 As a relatively minor comment in “Item (a) " we suggest stating that the objective of proposal
analysis is to ensure that the agreed to price “will be” (not “is™) fair and reasonable. The purpose
is to emphasize that the analysis must be performed prior to negotiating a price.

S . l The reference to “contracts™ throughout Item “(d)(2) and (3)" is confusmg since the guidance
applies to “proposals” not to contracts.

15.504-1(d)2)

S This subpart requires cost realism analysis on competitive cost-reimbursement contracts. Cost
rezlism analyses should be performed on noncompetitive cost-reimburscment contracts as well.

15.504-1(2)(g) Unbalanced Pricing

53 Consider changing Unbalanced Pricing to Performance Risk, and use Unbalanced Pricing as an
example of 8 performance nisk. . A

PART S2
52.212-1 Instructions to Offerors - Commercial Items

5A The proposed revision would sllow the contracting officer to accept late offers for commercial
' items under certain conditions. We have the same concerns on this proposal as the ones

expresscd under FAR 15.208 above. -

'
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART 15

e 15.309(h) (3) on FR pagec 26651, reads-
hobtain the certificatione required by 3.104.% and a Jisting
of all pereons authorized access to propristary information
by the activity pexferming the evaluvation.®

Curzontly, FAR Sybgection 3,104-9 ia entitled Contract clausaesg.
Undar a praviocus verpion of Procuremamt Integrity, it was
entitlod Certification roquirements, I chalked this one up te
the rewrits taam casting us!

s Subpart 35.5 - Contract Pricing isn't the best written
subpart. It's has many of the sama problems that we!'ve gean °*
in the earlier FAR rewrites undsr FASA/FARA, the wording
isn't what wag used in the FAR and earlier in the FPR. For
example, YContract Pricing". Concractors, vendors,
manufacturers, and retailers perform Ypricing®. Buyers,
puzchasers do "price analysis®.

e Section 15.503 Obtaining cost or pricing data, ia
similar. Perhaps it's due to the rewrite team
getting too closc to their work.

Bapically, obtain cest or pricing datu if the anticipated
award amount 18 greater than §500,000 and there are no
axcepticns te obtainiag it. There are more santences {n that
subsectien that are "qualified” then Ripley would believe.
Why can‘t the authorp of thisg rewrite use sizmple positive
unqualifiod penteanccs; wauke pimple statements and then list
the exceptions to the statemants. :

‘e I aragraph 15.505(d), it appears that when an

' i:pzssegiapreached the €0 can't simply thank the
offeror for his time and terminatc any further .
pursuit of a contract with him. The C0's decision is
governed by someone at a higher level, Offerors
won't have to reach an agrcement with the CO because
a higher up in the Government will no doubt agree
with the offeror! That's 3 terrible paragraph!

Also, what do they mean by *the contractor inmists on

) a ::iee or demands a profit/fee"? 1 don't want the
author ef that paragraph to do any negoriating on my
behalf!
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U.S. Small Business Administration

Office of Advocacy

409 Third Street, SW Telephonc (202) 205-6532
Washington, DC 20416 . . Facsimile (202) 205-6928

F A C:/ MILE This is Page 1 of ~
Date: ~ //A7 _ |

Name - Fax Phone
To: cgn. SQecantm . oA

From: (202) 205-6928 (202) 205-6533
J. r7 0 - Cd st d A~

DID YOU KNOW THAT SMALL BUSINESSES.

« provided virtually all of the net new jobs from 1991 to 1995?
o were 99.7% of all employers in 19537
employed 53% of the private work force in 19937

Small Business Internet Resources:

"W Advocacy’s Home Pﬁge: hetp://www.sba. gov/ADVO/
U.S. Business Advisor: http://www,busincss.gov [For Regulatory Information]
U.S. Small Business Administration: http://www.sbagov/ [For SBA Financial Programs)
NV angel Capital Electroni¢ Network (ACE-Ner): http:/fwww.sba.gov/ADVO/ [For Equity Capital]

“Smal} Business Friendly” State Banking Directories: http://www.sba.gov/ADVO/stats/
[For Access to Crrdit Informatien]

The Office of Advocacy has been mandated by Congress (o represent the views of small business before Congress and federal agencics.
Advocacy weorks lo reduce the burdens thot federal policies impose on smoll firms ond to maximize the benefits small businessus receive
from the government. One of Advocacy's most important responsibilities is monitoring federal agencies’ compliance with the
Regulatory Flexibility Act and the recently enacted Small Business Regulatory Enforcement Fairness Act of 1996.
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U.S. SMALL BUSINESS ADMINISTRATION
WasHINGTON. D.C, 20416
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Ju oy lest

General Services Administration
FAR Secretanat (MVRS)

18th & F Streets, NW.

Room 4037

Washington, DC 20405

Subject: Federal Acquisition Regulations (FAR); Part 15 Rewrite: Contracting by
-~ Negotiating; Competitive Range Determinations [FAR Case 95-029]

Dear FAR Secretariat:

This concemns the proposed rule, FAR Part 15 Rewrite: Contracting by Negotiating;
Competitive Range Determinations, published in the Federal Register on May 14, 1997.

The Office of Advocacy has expressed its views on earlier versions of the subject proposal
in letters to the FAR Secretariat, the Honorable Steve Kelman, the Honorable Sally
Katzen, at public meetings in Washington, DC and Kansas City, and, most recently at a
House Small Business Committee hearing. This discussion will serve as a follow-up to0
our previous comments. '

This is a significant rule that will change how the government negotiates contracts and
alter the process of "full and open comperition." Many small business groups feel the
proposal will limit competition and adversely affect the ability of small firms to win federal
contracts. The subject rule, however, is an improvement over earlier proposals. Advocacy
is pleascd that several of its recommendations were incorporated in the May 14 proposal.

While Advocacy would like to support the streamlining the rule fosters, we are concerned
that certain aspects of the proposal will limit competition by giving the contracting officer
significant authority to climinate offerors prematurely -- for reasons of "administrative
convenience.” In theory, limiting the competitive range to promote government and
offeror efficiency sounds great. But, in the real world -- where contracting officers have
concurrent buying actions on-going and are under significant pressure to do more with
less -- we believe the rule will give government contracting officials license and incentive -
to focus on the fewest number of offerors that are the best known or who represent the
most recognized brand name,

We are particularly concerned that new government vendors, emerging firms and other
small businesses, less polished in marketing or proposal wniting skills, will be quickly
eliminated from a competition.

Feoeaal RECYCLING PROORAN u‘ PainTEo oN RECYCLLD Puren
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For the same reasons the Federal Trade Commission (FTC) recently ruled against the
proposed merger between Office Depot and Staples, Inc., Advocacy is concerned that
certain provisions in the FAR Part 15 proposal will limit competition, causing harm to
numercus small businesses. Small firms are the engine within our economy promoting
competition, creating jobs, stimulating innovations and providing long-term economic
growth, The government has an undeniable obligation to protect and cultivate the
entrepreneurial spirit within the country.

Public policy should not promote the concentration of federal contract dollars in the hands
of a few industry giants. If you consider FY '96 data and account for recent mergers,
four mega-firms together received more than $44 billion in government contracts or
greater than 25 percent of all federal purchases over $25,000. Small firms, representing

95 percent of all businesses, received about 20 percent of all federal contract dollars for
the same period.

This is not a discussion about slowing reforms and increasing government unique
preferences for small businesses. It is about balancing reforms, such that small businesses
are not disproportionately impacted and that vigorous, open competition is encouraged.
What meaningful benefits will be achieved, if several years from now we have a
procurement process that provides numerous administrative efficiencies, but only a small
number of large firms doing business with the government?

Advocacy offers the following speciﬁc comments on the proposed rule.

Competitive Range Determinations

The recently enacted Federal Acqmsxtlon Reform Act (FARA), authonzes contracting
officers to restrict the competitive range, “if the contracting officer determines that the
number of offerors that would otherwise be included in the competitive range...exceeds
the number at which an efficient competition can be conducted...” An appropriate
quesuen is, what is efficient competition? Without specific guldance, this could be a
major lcophole.

On the other hand, FARA speciﬁcally subordinates efficiency to the requirement for full
and open competition stating, “...the Federal Acquisition Regulation (FAR ) shall ensure
that the requirement to obtain full and open competition is implemented...” In addition,
FARA does not permit contracting officers to limit the competitive range on the basxs of
efficiency in every procurement. _ L,

. o C lnw ﬁ‘f;;
The regulatory proposal, we believe, goes beyond this limited statutory authority because
it eliminates the requirement to include the “greatest number” of proposals in its primary
definition of competitive range, stating that “the contracting officer shall establish a
competltlve range comprised of those proposals most highly rated...” As proposed, a
contracting officer can limit the competitive range to as few as two proposals because the
top two proposals would always be the most highly rated.
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Improvements to the proposal can be made by:
« defining what is meant by “efficient competition” and tracking the legislative language
to include the “greatest number” in the primary definition of competitive range.

e incorporating a process where small firms that have a “reasonable chance” of winning,
are advised regarding their standing in the procurement, and given the option to
continue or drop out.

o where applicable, requiring that at least one small business (highest ranked), with at
feast a “reasonable chance” of winning 2 particular contract, be included in the
competitive range.

Regulatory Flexibility Analysis

The rule is expected to have a significant impact on a substantial number of small
businesses and an Initial Regulatory Flexibility Analysis (IRFA) was prepared. However,
Advocacy finds the analysis to be inaccurate and misleading. The IRFA, using FY '9S
data, estimates that about 7,000 small businesses will be impacted by the rule.

The purposc of the IRFA is to measure the impact of the proposal on small businesses and
evaluate opportunities for alternative regulatory actions that minimize a rule’s impact on
small frms. Advocacy suggests that the estimate of 7,000 impacted smail businesses is
significantly off the mark. Advecacy agrees with the estimate that 602,000 entities will be

‘impacted by the rule. Where are the data to support the assumptions in the balance of the

analysis? Without this data, the conclusions drawn in the enalysis regarding smell business
impact are purely speculative. :

In addition, the IRFA failed to mention that the 188, 863 competed procurement actions
that were analyzed represented same $60 billion or about 30 percent of all government
contract dollars for the year. 'Further, in FY 95 as well as in prior years, small firms won
more contract actions when they were competed versus actions that were non-competed.
This is important information that should be disclosed in any discussion about the impact
of the proposed rule. : '

The IRFA states thar the proposed rule “does not duplicate, overlap, or conflict with any
other federal rules.” Advocacy suggests that aspects in the proposal will conflict with Part
§2-219 in the FAR. The FAR states, * It is the policy of the United States that small
business concerns. small business concerns owned and controlled by socially and
economically disadvantaged individuals and small business concerns owned and controlled
by women shall have the maximum practicable opportunity to participate in contracts Jet

by any federal agency...” Advocacy and the small business community believe that

competitive range limitations built-in to the proposal will not provide “maximum
practicable opportunity” for small businesses. Since the proposal would severcly restrict
opportunities, it gonflicts with the existing FAR policy statement.

7
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g Finally, Advocacy believes the FAR Part 1S proposal should be considered a major ruie,

subject to Office of Management and Budget (OMB) review and analysis under Executive
Order 12866. :

If the Officc of Advocacy can be of further assistance, please contact the undersigned.

Sincerely, , |
) - .

: -.__,.('/%l’ &J %\/ %
Jere W. Glover 1 M. O'Conner

Chief Counsel Procurement Policy Advocate
Office of Advocacy Office of Advocacy

cc. The Honorable Sally Katzen, OMB, OIRA



07/14/87 MON 07:44 FAX 202 501 4087 FAR STAFF ' +++ DARC
07/11/97 FRI 15:05 FAX 703 6875225 SAF/AQCP POLICY

DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

OFF;:;)F THE ASSISTANT SECRETARY | 11 L 1897

MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION,
FAR SECRETARIAT (VRS)

FROM: SAF/AQC
1060 Air Force Pentagon
Washington DC 20330-1060

SUBJECT: Comments on Proposed Rule Part 15 Rewrite (FAR Case 95-029)

The Air Force has been an active participant in the Part 15 Rewrite team’s development
of the proposed coverage on the subject case. As part of the public comment process, we
obtained Air Force field input and vsed it to form this consolidated Air Force comment. The
comments we offer consist of substantive policy issues (Atch 1) and issues identified as areas for
clanfication or administrative correction (Atch 2). Some of the inputs of ouwr field activities

" demonstrate the uncertainty that exists when long-standing policies and processes are so
significantly revised and will require clarification and training.

Lt Col Greg Waeber and Mr Bob Bemben, SAF/AQCP, (703) 695-3859 and (703) 695-
0042, will continue to be our representatives on the Rewrite team for Phase | and Phase TI

rcspectively.
7
Loy
TIMOTHY #. MALISHENKO, Brig Gen, USAF
Dcputy Asfistant Secretary (Contracting)
Assistant Secretary (Acquisition)
Attachments:

1. Substantive Issues
2. Clarification Requests

Golden Legacy, Boundless Futwra... Your Nation’s Air Force -
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Air Force Input

Suhstanm.lam

1. FAR 2.101 Definitions. We are concerned with the proposed definition of
Best Value. The proposed definition refers to an “outcorne” Which could mean the end
product of the contract. It also refers to the “acquisition” which also can refer to the end
product or service . The use of the term “Best Value” is historically used in reference to
an “offer” and “source selection”. We are concerned that the proposed definition has
substantially changed the context of the use of “best value” in selecting an offer for
contract award.

Recommendation: Use the Scp 96 definition: “Best value means an offcr or quote
which is most advantageous to the Government, cost or price and other factors
considered.”

5. We are concemed with the word “significant™ before the words “subfactors”
and “factors™ throughout FAR Part 15 in describing the tradeoff process and disclosure of
criteria to industry in the solicitation. It is important that there be no actual or perceived
undisclosed evaluation factors or subfactors. Being part of an evaluation criteria makes
any factor and subfactors significant and they should be disclosed in the solicitation. To
say “disclose significant factors” implies there are other factors that will not be disclosed.
Making industy fully awarc of all the factors used for the evaluation and tradeoff
analysis will facilitate Best Value awards and will reduce the risk of protests.

Recommendation: Remove the word “significant” before the word “subfactors”
in FAR 15.101-1 () (1), FAR 15.101-2 (b) (1), FAR 15.203 (a) (4), FAR 15.404 (d) and
FAR 15.404 (e). Also remove the word significant before the words “factors™ and

““subfactors” in FAR 15.102 (b). For FAR 15.204-5 (c) remove the word “significant”

before the word ‘“factors” and the words “any significant” before the word “gubfacrors.”

3. FAR 15.102. We have received questions relating to the Kind of pricing data
that can be requested if a full propoesal is not required. This is an area that is a significant
change from the current practice which will require further clarification.

Recommendation: In FAR 15.102 (b), provide further clarification of the type of
limited pricing information that would be acceptable (for example, should the pricing
information in step one include a pot-to-exceed price?).



07/11/87 FRI 15:06 FAX 703 8875225 SAF/AQCP POLICY idood

46 -022-20

4. FAR 15.203. In order to streamline the process involving sole source contracts
" we want to make it clear that letter RFPs may be used in all sole source acquisitions and
not just for “follow-on™ acquisitions as the current language reads. :

Recommendation-: In FAR 15.203 (¢), first sentence, change to read: “Letrer
RFPs may be used in sole source acquisitions and other appropriate circumstances.”

'S. 15.206 (g). This is a very sensitive source selection area dealing with
amending a solicitation based on an offeror’s proposal. We belicve that it is important
that potential offerors understand this process and that our intentions are described in the
solicitation. Recommend that 8 provision be developed that informs potential offerors
that any proposcd alternatives from the stated requirements may be incorporated into an
amendment 1o the solicitation. :

Recommendation: The following is suggcsted language for a provision:
“Offerors may submit proposals which depart from stated requirements. Such proposals
shall clearly identify why the acceptance of the proposal would be advantageous to the
Government. Any deviations from the terms and conditions of the solicitation, as well as
the comparative advantages to the Government, shall be clearly identified and explicitly
defined. The Government rescrves the right to modify the solicitation to allow sll
offerors an opportunity to submit revised proposals based on the revised requirements.”

6. FAR 15.503-3(a)(1). Some commercial items may be new and do not have
previous sales history. The modified language requires that information on current sales
or terms and prices for items being offercd for sale be provided.

Recommendation: Change the last sentence to read: “Unless an exception under
15.503-1(b)(1) or (2) applies, such information submitted by the offeror shall include, ata
mminimum, appropriate information on the prices at which the same item or similar items
have previously been sold or are being offered for sale, adequate for determining the
reasonableness of the price (10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(c)(2))."

7. FAR 15.504-1(b)X2). With the increasing emphasis on the use of parametrics
and cost modeling, it is important to highlight these techniques can be used.

Recommendation: Add another example: “(vii) Comparison of proposcd prices
1o prices derived from use of commercially available cost estimating models.”

8. 15.504-2(a)(2), first sentence. Field pricing organizations arc in the best -
position to provide information on catalog prices, terms, and sales in the plant over which
they have cognizance. Tracking and providing this information to support contracting
officers should be a routine part of their duties.

Recommendation: Add at the end of the sentence: “or catalog pricing
. information.”
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9. 15.504—3(c)(3). It should be madc clcar that alternate formats for submission of
subcontractor cost or pricing data are acceptable and desirable as long as they are
consistent with prime contract formats.

Recommendatiozi: Change to read the same as 15.503-5(b)(1).

10. 15.506-3(a)(10). When doing price analysis of commercial items, the profit or
fee is not known and is not negotiated. Without this change, it is implied that there must
always be a profit or fee objective.

Recommendation; Change sentence to read: “Except for the acquisition of
commereial itemns, the basis for the profit or fec prenegotiation objective and the profit or
fee negotiated.” '

11, 15.504-1(£)(1). This requires the unit price to reflect the intrinsic value of an
item of service and shall be in proportion to an item’s base cost. This may be impossible
in the purchase of commercial items where new products may include high profit margins
to cover development costs. Why was the inapplicability of this language to comumercial
items deleted? (see old 15-812-1(b)) '

Recommendation: Reinstate previous language citing inapplicability to
commercial items.
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Attachment 2

Air Force Input ,
R for clarification & administrative .

/ 24~ FAR 15.102(c) The nextto last sentence is ambiguous and needs clarifying.
Recommend adding “either” to clarify as shown: “The agency shall seek additional
information in any subsequent step sufficient to permit either an award without further
discussion or another competitive range determination™ :

/ Z—7" FAR 15.203(d) Insert commas after words *“proposals™ and “modifications”.

/ 3/(3.'?;;& 15.204-5(b)(5). Add the following words “or information other than cost or
" pricing data” at the end to acknowledge that competitive solicitations in which cost and
pricing data is not requested. :

S "4. FAR 15.206(g). Remove parenthetical reference “(see 15.208(b) and 15.407(d))" at
the bottom of this paragraph as the reference to 15.208 (b) does not make scnsc in the

context of this paragraph and 15.407 (d) does not exist.

/ { TS FAR 15.210(c). Make the SF 33 information a separatc paragruph “(d)” in order to be
consistent with the way the other forms are wreated. ‘ ‘

/ “7~6. FAR 15.210(d). As a result of comment #S above, make this paragraph “(e)". Also
modify this paragraph to be consistent with the way the other paragraphs are worded, as
follows: “Optional Form 17 Offer Label, may be furnished with each request for
proposals in order to promotc identification and proper handling of proposals.”

A v
[ :‘('f'FAR 15.303(c)(3). Add the following words: “endorsement, direction, or direct
government involvement” afier the word “supervision”.

/ é 8> FAR 15.30%(a) and (d). Put quotation marks around the legend set forth in the
 paragraph. | :

2 -9. FAR 15.402. Add the following words to the end of the sentence: “to the
Government”. ' ,

Z {1‘6 FAR 15.403(b)(1). Delete the word “an™ after the word “includes™ and delete the
word “mix of”* after the word “appropriatg".

Z~§—r FAR 15.404(c). Add the following words “1o each step” between the words “apply”
and “shall”.
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Zé FAR 15.405(a)(2). In the last sentence remove the word “comparative™ before the
word “assessment”. This removes any potential contradiction with FAR 15.102-2
requiring pass/fail criteria.

< K'TS" FAR 15.503-2(b). Add the word “interimn” before the word “overrun™ for
clarification and to distinguish it from any final, negotiated overrun modification which
also has funding on it.

Zs—ﬁa FAR 15.507-1(a), second scntence. Add the following words™ if no new data is
provided,” between the words “deficiency, or” and “consider”. This will clarify the
sentence, ‘ ,

Zéfs FAR 15.507-3(a), first sentence. Delete the word “certified”. The definition of cost
or pricing data is data which is certified per FAR 15.501.

-t

‘er. FAR 15.607(2), first sentence. Change the word “part”™ to “Part™.
Fdd

-+9. FAR 52.215-41. Delete “(End of clause)” and insert “(End of Provision)”.

?TF. Put quotation marks around the words being defined throughout the FAR Part 15
rewrite. Examples: FAR 2.0], FAR 15.301, FAR 15.401, FAR 15.501.
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( Parametrlc Cost Estimating

Joint Industry/Government In irlative )

: 9 July 1897
Gonaral Servicas Administration
FAR Secretariat (VRS)

1800 F Streats, NW

Room 4035 ' : )
Washington, DC 2040S ' '

Subject: FAR Case 85-029, Group B - FAR Part 15.5 Comments
FAR Part 15.5 Rewrile Subcommittea,

On behalf of the Parametric Cost Estimating (nitiative (PCEI) Working Group, we are
pleased to provide our comments related o the parametric referances contained in the Initial
FAR Part 15.5 rewrite, :

Since April 1884, a Working Group of Industry and Govemnment Representatives has
been working together to gain recognition of parametric cost estimating as an scceptable
estimating technique so these techniques can be used as the primary basis of estimate for
proposals submitted to the govemment To date, the PCEl has. achleved several
accomplishments including deveiopment of a paramelric cost astimating handbook, delivary of
a pllot parametrics training course in coordination with the Defense Acquisition University, and
. distribution of a perodic nowsletler related to PCEI activites. There are 13 Roinvention Lab
Teams participating on the PCE! that are testing the expanded use of paramelrdc cost
estimating on proposals. These teams are starting 1o complate thelr tests and are beginning to

submit proposals to the government,

Paramatric cost estimating methods can be a major 100! in streamlining and improving
the acquisition process, when used properly. One barrier to the incroased use of parametics
has been that the term “parametrics® does not appear in the FAR. The PCEIl Woerking Group
has recelved tremendous suppont from many Senlor DoD Executives, Including Ms. Eleanor
Spector, Director of Defense Procurement. M, Spector was instrumental in gelling
paramatrics included in the first version of the FAR Part 15.5 Rewrite. The members of the
PCE| Working Group (see attachment 1 for a listing of Working Group members) reviewad the
initial rewrite and have developed coordinated recommendations that will further enhance the
parametric references. Our recommended language will further encourage the appropriate
use of parametrics In future conlract pricing actions.

Consequently, our recommended language along with our rationale for these changes
is presented balow.
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Group B - FAR Part 15.5 Comments
Page 2 '
[ FAR 15.501 Definjtions: Recommend that the last sentence of the first

paragraph be modified as foliows:

o Cost or pricing data may include parametric estimates gg of elements of
cost or price, from appropriately callbrated snd valideted eppropriate
validated-calibrated parametric models. :

« Rationale: The order should be reversed because the calibration procese
occurs before validation,

Z FAR 15.504-1 (c)(2)(}) Cost Analysis: Recommend that subparagraph (C) be modified

Z

as follows:

+ Reasonablenaess of estimates generated by appropriately calibroted and
valldated walkiated/calibrated paramotric models or cost-estimating
relationships. '

o Rationale: The order should be reversed because (he calibration process
occurs before validation. Also, this terminology should be consistent with
that recommended for 15.501, Deflnitions. -

FAR 15.504-1 (b)(2) Price Analygis: Recommend that the following language be
added, as a sub-clement (vi).

o {vi) Use of parametric estjmatling metheds,

« Ralionale: Parametric estimating methods are a valid ‘and useful price
analysis method as well 85 3 valid cost analysis method.

Wae appreciate this opponunity to provide our comments and recommendations to the
members of the FAR Part 16 Rewrite Subcommittes. Pleasa feel free to contact us if you have
any quastions or require further clarification of our recommendations.

4? Im C-e P bannd, &l

JimCollins David Eck

eCE| Working Group Co-Chalr PCE| Working Group Co-Chair
410/765-8033 (phone) 703/767-3290 (phone)
410/765-4886 (fax) 703/767-3234 (fax)
collins.|.f@postal.essd.northgrum.com deck@hqi.dcaa.mil

Enclosure
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10802 Knoll Court
Upper Marlboro, MD. 20772

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW

Room 4035

Washington, DC 20403

Re: FAR Case 95-029

Dear Sir or Madam:

-

This is in response to the proposed rule published in the Egderal Register on May 14, 1997
(62 FR 26640), regarding the Part 15 Rewrite. I generally support the proposed Part 15 rewrite
effort, particularly the proposed changes that clarify that cost data need not be required in all
instances (e.g., see 15.503-5(a)(1)). Hopefully, the proposed changes and rewrite will decrease
the number of instances where solicitations unnecessarily require the submission of cost data (e.g.,
where the reasonableness of a contractor's resulting proposed prices can be established by “price
analysis”). Of concern, howeyer, are the proposed revisions on when the requirement for certified

- - cost or pricing data can be waived,
K

GRANTING WAIVERS FOR EXCEPTIONAL CASES

Process Encourages Waiver Requests

Under proposed 15.503-1(b)(4), a waiver is listed as an “exception” to cost or pricing
data requirements. Proposed 15.508() prescribes for inclusion in solicitations the provision at
52.215-41 which “provides instructions to offerors on how to request an exception” (including a
“waiver"). Thus, potential contractors are routinely “instructed” to consider requesting a waiver.

Criteria For Granting Waivers Is Elusive

The Truth in Negotiations Act (TINA) provides that “... in an exceptional case ...” the
HCA can waive the Act’s certification requirements. In this context, my interpretation of the
statutory language is that a waiver may be granted in rare cases.

Proposed 15.503-1(c)(4) sets forth the standard for granting waivers, Tt provides that the
HCA may waive the requirement for obtaining the contractor’s signed Certificate of Current Cost
or Pricing Data, i.e., the submission of “certified” cost or pricing data, “in exceptional cases.”
The ensuing example provides that if “certified” cost or pricing data were furnished on previous

At I



buys and the contracting officer determines such data are sufficient, “when combined with
updated information,” a waiver may be granted.

The submission of “updated inforimation” is a normal occurrence for most follow on
negotiated procurement actions. By specifying “when combined with updated information,” the
proposed example obscures what constitutes an “exceptional” case.

For example, assume that a contractor “certified” a cost proposal for a prior buy four
months ago and the proposed indirect costs were predicated on forecasted indirect cost rates that
were agreed to nine months ago. However, to support the estimated indirect costs for a current
proposal the contractor prepares a completely new forecast. The two forecasts may involve .
different data and cover different periods of performance involved for the prior and current buys.
In such cases, would such updated projected indirect cost rate “information” qualify for the
waiver?

Proposed 15.507-3(c) provides that FPRA's are to be covered by the “Certificate” that is
to be obtained when the estimated indirect costs are actually negotiated for specific awards. .
Would an updated FPRA negate the certification process envisioned under 15.507-3(c)?

As written, it is not made clear if the current proposed cost or pricing data must be based
on the same previously certified data or if the proposal must be based on the updated data. It is
not clear if the previously certified data or the updated data is to be used to perform price analysis
and/or cost analysis, when determining the prenegotiation objective or the reasonableness of the
proposed contract price. -

If the previously certified data is to be replaced by the updated data, why would a
certification for the updated data used to support the current contractor proposal not be deemed
necessary? If the prior data is used, why should updated data be a consideration? Even if only
the previously certified data were used, there would be no recourse for the Government under the
current contract if the certification requirement were waived for the current contract and the
previously certified data were subsequently found to be defective.

These ambiguous provisions on what constitutes an exceptional case will probably not be
implemented in a uniform and consistent manner.

se of TINA is Omi

As proposed, Part 15 does not set forth the underlying concepts and objectives of the
Truth In Negotiations Act. For example, Part 15 does not specify why a contractor or
subcontractor is required to certify (in a signed Certification) that specifically identified cost or
pricing data submitted to support a proposed price is complete, accurate and current at the time
of agreement on price. The underlying concept not disclosed is that the Government should be
aware of the same universe of data known by the potential contractor. The intent is to level the



playing field by requiring the contractor to submit any information that could significantly affect

_ the negotiation of contract price. Part 15 does not explain that the Government has no recourse if
the submission of “certified” cost or pricing data is not required and a prospective contractor
submits defective data. The negotiated contract price cannot be adjusted downward if the
defective data resulted in the negotiation of an overstated contract price. The contractor would
also not be subject to other legal remedies associated with the filing of a false certification.

Consequently, Part 15 does not appear to fairly balance the benefits associated with
obtaining certified cost or pricing data with the disadvantages cited at proposed 15.502(a)(3).
This unbalanced presentation could adversely influence an HCA's decision when processing a
requested waiver. :

r/ln Brief: The “suggestive” solicitation waiver request provisions and the ambiguity of the
waiver provision coupled with the unbalanced background coverage on TINA will increase
potential contractors tendency to request waivers, particularly when negotiating on a fixed-price
basis. With such permissive FAR coverage, contracting officers and HCAs will find it increasingly
difficult to not grant the requested waivers. My primary concern is that the granting of waivers
may escalate from occasional actions for “exceptional cases” as permitted under TINA to 2
routine “negotiable” consideration, i.e., a recurring normal occurrence.

Recommendation

The proposed waiver coverage should be made more explicit. The phrase “in exceptional
cases” should be at the beginning, not at the end, of the first sentence proposed at 15.503-1(c)(4).
~ Then, the emphasis would be consistent with the language in TINA. The proposed phrase,

"when combined with updated information” should be deleted. What constitutes an “exceptional
casc” should be more clearly defined. Otherwise, the waiver authority.intended for use in
“exceptional” cases may degenerate into the widespread granting of routinely requested waivers
in day-to-day practice. This would not be in the taxpayers’ interest.

Thank you for consideration of these comments.

Sincerely,

st Kok,

Albert Riskin, CP.CM
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FAR Case 95-029

Treasury has completed the review and we offer the following comments. Al
of our coments ate in Group A.

GENERAL:

The revised version is significantly improved over the version that was
previously published. Many major problems bave been resolved, as well as
nurnerous minor problems. However, some issucs remain to be addressed,
including somc regressions. For instance, commonly used terminology (e-8..
best value, statement of work (SOW)) appeared in the first publication, but
SOW has now regressed to work statemcnl.

Contracting by negotating is an acceptable and extensively used procedure. In
many organizations it is used much more exiensively than sealed bidding. As
such, it should stand on its own as much as possible. The rewrite should

include full text discussion of procedures, here, and eliminate cross refercnces
10 EAR Part 14 s tnuch as possible. -

SPECIFIC

15.000. The second senience peeds to be modified. Although taken from the
current 15.101, it begs the question of whether all contracts are really
governed by parts 14 and 15. This is particularly woublesome in light of the
definition of contract at 2.101. '

15.001. We're getting proliferating definitions again. Part of the original
problem in terminology has becn resolyed by using “«communication” as an all
encompassing term. However, “negotiation” remains both the total process
and 2 specific step of procedure within that total process. In the current
strucrure “discussions” bcecomes an unnecessary term, as it has the same
essential meaning as “negotiations.” Outside of this rewrite "communication”
s an all-encompassing term that includes discussion. negotiation, bargaining,
etc. The best solution is to throw out the current definition of “discussion” iIn -~
favor of a new structure: :

Negotiation should be the process.

Communication as all interchanges, including both discussions and

bargaining.

Discussions are conducted prior fo the competitive range, and do not
- allow offer revision.

Barpaining is conducted after the competitive range and allows offer

revision.

At a minimum, use negotiation in only one sense and change the definition of
discussions to read ¢ Discussions are commumications . - < This will still
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lcave interchanges before the competitive rangc without a name.

15.1 and 15.202 would seem to be out of place. They deal with source
sclcetion, they should be Sections or Subsections under Subpart 15.4, Source
Selecdon.

15.101. Reverse order of 15.101-1 and 15.101-2. In 15.101-1(b)(3) delete
the discussion of file documentation, as that requirement is specified
clscwhere.

15.201(4). This should also deal with interactions prior to receipt of
proposals. Excbange of information should also be encouraged after relcase
and before proposals are received, so that we can work out any problems
before proposals are received and we have to go out again. It would appear

that between 15.201 and 15.406 this time period has slipped through the
cracks, as if no commuanication were contemplated.

15.202. Repamec to avoid confusion with 15.102 (e.g., capability review,
capability analysis, qualification pre-screcning, market research capability
staternent). _

15.203(e). Define and describe lemer RFP. Provide examples of when it
should be used, or avoided.

15.204-2(c). Substitute statement of work (SOW) for work statement.

15.206. Add a new subparagraph that deals with responding to offeror
questions through solicitations amcndments. A good format would be
"Question, Answer, Changed Requirement.” This subparagraph should also
point out that requests for interpretation of solicitation langusge require more

 than simply referring back to the solicitation language.

15.206(a). Delete . . . relaxes, increascs. or otherwise modifies . . .” as
unnecessary. Each of these 15 a change, in one form or another, of the
Goveltunents fequirements. If a decision is made to retain some of this
language, please differentiate between "changes” and “otherwise modifics."

15.208(b( and (c). These only deal with «final” revisions. Does this mean
that these Teguirements are not applicable to other revisions, such as those
contcmplated in 15.208(a)?

15.210(c). Reverse order of SF 30 and SF 33.

15.301. Bxpansion of the definition of unsolicited proposal dropped out the

502995
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statermnent, which is used at 15.303(d). This could cause somé confusion.
15.304(b). This is not Agency Liaison. Either move this or retitle.

15.304, 15.306, 15.307 and 15.309 use three different terms (i.e., Agency
Liaison, Agency contact point, and Coordinating office) to refer to what
appears to be the same person/office. If (his is the case, use a single term. If
this is not the case, then there needs to be further definition of the different

functions of the differcnt people/organizations.

15.401. Delete "material.” First, matcrial failure is undefined. If you insist
on using material, define the term. Second, this gives the impression that 2
failure to meet a Government requircment is not 8 deficiency. However, ina
Jowest price technically acceptable acquisition it should prevent award.

15.403(s). Do not specify the contracting officer as the source sclecton
authority. Allow maximum discretion to the agency head in making that
decision. With the greater emphasis on matrix crganizations, Integrated
Product Teams, etc., technical personnel are taking a greater authority in
establishing their own destiny. In Jowest price technically acceptable source
selections, it may be appropriate to have the contracting officer as the source
selection authority. In tradcofl process source selections the decision should
bec made by requiring/user/technical personnel. Who better to determine what
inccemental benefits are worth the moncy, than those with the purse strings?
This is particularly true for major systems acquisitions.

15.403(b)(1). The words here are drving us to do additionxl work. The

* jpclusion of "tcam” will drive organizations to establish teams, even when 2

contracting officer could make the decision on his/hcr own. Delete
ncontracting, legal, logistics, technical, and otber," or they will be on every

" team. If this must be in the FAR, caveat by adding “as necessary” or “if

required.” Substitute "complete” for “comprehensive,” 8s it sounds much less =
onerous and burdensome. '

In 15.403(b)(3) and C)] and 15.404(2), (b) and (¢ ) add “significant” before
“subfactors.” : :

15.403(b)(4) and 15.405(a). Delete “solely.” as the courts and boards have
copsistently held that decisions can be made based on discriminators that
logically follow from the cvaluation factors or the purmose of the acquisition,
even if not explicitly stated in the solicitation. TMAC is probably the most
famous recent case on this issue. Expand coverage, as pecessary, to convey
this concept.
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15.404(a). The use of the waord "criteria” creates an intermedjate, unnccessary

step or terminology set. The award decision should bc based directly on the
evaluation factors and significant subfactors.

15.405 and 15.405(a). Change the title of the secton 10 "Evaluation,” as
15.405(2) immediately siates that proposal evaluation is an assessment of both
the proposal and the offeror’s ability to accomplish the contract, including
cvaluation of past performance. o

15.405(2)(2)(@). The last sentence refers to the “comparative asscssment of
past performance information.” However, there is nothing bere to indicate
why this 18 3 “comparative” assessmcmt, or what procedures must be followed.

15.405(a)(2)(iv). Good, the siatutory reference has been added at this
revision, but not the language. Don’t stick with the old FAR language or the
term neutral, The statutory Janguage is sufficient unto itsell and the different
terminclogy acd added term only cloud the issue. FASA and 41 U.S.C. 405
read. "In the case of an offcror with respect to which there is no information
on past performance or with respect to which information on past performance
is mot available, the offeror may ool be evaluated favorably or unfavorably on
the factor of past conmract performance.”

15.406(b). This coverage places an unnecessary and uprequired limitation on
communication with offerors. The law does not preclude pre-competitive
range interactions with offerors, no matter what we may elect to call them.
The only limitation is that discussions must be held with all offerors in the
competitive range. Early discussions will force the copduct of & competitive
range decision, but that is a chicken/egg argument that nced not be addressed.
There is no requirement that specifies the timing of such discussions. There is.
also no limitation on discussions with offerors ourside of the competitive

_range. This is only a model that most, if not all organizations have adopted.

This is the oppormaity to make a berter model that allows for far greater
openness and communication, This greater flexibility also requires that the
second sentence of 15.406(b)(2) be deleted in addition to the previously
dijscussed changes in definitions.. ~

15.406(e)(3). Delete “to all offcrors™ as the language limits our options to
disclose to onc or some. The RankStreet case indicates that you don't have to
disclose the Government’s estimate to all offerors. Include specific Janguage
about disclosure of the Government's ICE. IGCE, MPC. The U.S.C.
reference scems to be out of place and incorrect.

15.407(b). Any agrecmenis should not only be confirmed io offer revisions,
but if they materially affect the contract, should be incorporated in any

%/,DZWB
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resulting contract. Guidapce should be provided that indicates that
incorporating an offer’s proposal by reference is probably not an inappropriate
way to accomplish this. ,
15.603(_b)(2). And what about part 12?

15.605(e)(1) and.606(d)(1) are inconsistent.

1.606 (c). Does this mean that under these circumstances We can release the
information that was prohibited from release at 15.605(H)(2), (3) and (5)?

If you have any questions about Treasury's comments, please call
Madelene Weinberger at 202-283-1238.

. Qﬂgzﬁ«ﬁj’
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Our Business is Your Success

July 11, 1997

General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW

Washington, DC 20405

RE: FAR Case 95-023
ToWhom It Méy Concem:

Thank you for the opportunity to comment on the rewrite of FAR Pant 15. Listed below are my commenis and
recommendations for the final FAR:

Under the Regulatory Flexibility Act Page 5 last Paragraph, it states that the propesed rule would apply to all large
and small enttties......that ofter supplies and services 1o the Govemment in negotiated acquisttions. | recommend
that this provision be amended to include Govemment agencies bidding on contracts. An example would be the
Dept. of Agricutture pidding on the FAA ICEMAN program.

- 15201 (f) | befieve the intent is great, butl would encourage equal access 10 Govemment employees to
discuss the specific requirements. This section would allow the Government to post something on the
intermet to meet the FAR requirement while other vendors may have had meaningful discussion with the
Govemnment regarding their application.

15205 (a) There should be 2 limitation on how much the Govemnment could charge for solicttation sets. |
would recommend a $500 rmaximum.

15.206 (g) This provision could result in technical levelingand | recommend that this provision be deleted.

14.404 (3) (if) | befieve that the threshold for past performance starting in 1998 is fow. | belleve this will
cause an administrative burden on the Government and we will end up with poor information regarding
contractor performance. | would recommend raising the level to $500K-

15.406 (4)1am concemed about the scenario where a vendor is efiminated from the competitive range and
is debriefed only to find a flaw in the initial evaluation of their proposal. What recourse is available to &

vendor at that point? | recommend a provision for reconsideration If there was an error discovered during
the debriefing. This would also eliminate a potential protest.

Cost Elements Page 59 (a) Cost analysis for all subcontractors will be reviewed by the Prime. Cost and
pricing data are very sensitive and the subcontractors would not want to disclose this type of information to
a prime. | would recommend that the subs be able to provide sensitive cost and pricing data directly to the
Government. 1t is likely that the prime we are bidding with today will be our competitor on ancther
procurement tomorrow,

Tharnk you for the opportunity 10 provide Input to the FAR rewrite, and if you have any questions regarding my
comments, please feel free 10 contact me personally at (703) 442-9100.

Jarrjes E. Shay E—}%‘*‘\ .

Very truly yours,

1~
[T}
«Q
~!

ral District Manager .

SEQUENT COMPUTER SYSTEMS, INC. < 1430 SPRING HILL ROAD, SUITE 400° McLEAN. VA 22102-3021
z « PHONE: (702 462-9100 ¢ FAX: (703) 428-2190
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Nationa!l Aeronautics and
Space Administration

Ames Research Center
Moffett Field, CA 94035-1000

JL 10 1887

Reply 0 Aun of: JA:241'1

General Services Administration
FAR Secretariat

1800 F Street NW, Room 4035
Washington, D. C. 20405

-

SUBJECT: Case Number 95-029, Part 15 Rewrite; Impact of Electronic Processes for

Comumercial ltems on Stnall Businesses

We are pleased to provide information for your use during the FAR 13 revision process.
Regarding the use of the electronic combined synopsis/solicitation for purchase of commercial
jterns, we have bad very good experiences using this innovative procurement technique. An
important issue is the jmpact on small busipess. Two metrics support our conclusion that it

has not impacted small or small, disadvantaged businesses adverse
1) Smal) business (SB) awards; percentage of total obligations:

FY96 (12 months)--FY97 (eight months)

ly.

Percentage of dollars to small businesses has grown from 20.1% to 20.6%.
Percentage of dollars to large businesses bas declined from 55.56% to 53.1%.

2) Small disadvantaged business (SDB) awards; percentage of tota obligations

FY96 (8 montbs, October through May)--FY97 (8 months,

October through May )—

Percentage of dollars to small disadvantaged businesses has grown from 17% to 19% .

Note: The SDB data includes grants and subcontract dollars that are not included in the report

on SB abave. Therefore, the two percentages are not dircctly comp

Ovur Small Disadvantaged Business Utilization Specialist specificall

arable.

cammerce and the Internet in his conversations with small and small, disadvantaged
businesses. The firms appear to be rcceptive to the information. He has heard no complaints.
Also, he has ongoing discussions with our Small Business Administration (SBA) Procurement
Center Representative (PCR) and has received no negative feedback regarding NASA Ames
Research Center’s use of clectronic processes (including the Internct). '

We belicve the new techniques have helped us significantly. with n
business community.

(LY

Charles W. Duff, I
Procurement Officer

ce:
HC/ Frances Sullivan

P

o adverse affect on the small

JuL 141887
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U.S. AGENCY TOR
INTERNATIONAL
DeVELOPMENT

General Services administration
FAR Secretariat (VRS)

1800 F Street, NW

Room 4035

Washington, DC 20405

Attention: Mr. Ralph DeStefano
Reference: FAR Case 95-029, FAR: part 15 Rewrite:

Contracting by Negotiation; Competition Range
Determination; Group A

Dear Mr. peStefano:

in response to the Proposed Rule with reguest for comments

published in the Federal Register on May 14, 1997 (62 FR 26639),
the U.S. Agency for International Development {(USAID) submits the

following comments.

Regarding FAR 15.208 Submission, modification, revision, and

withdrawal of propesals, we have some questions and serious

concerns about the proposed language., particularly paragraph (e) .

in which are found the circumstances when a "late” proposal may

pe accepted by the contracting officer. The contracting staff of
USAID was surveyed for input on the proposed language, and while
several of our contracting officers support the proposed language
and the flexibility it would give them to use their professional
(a
ratio of two tO one) expressed concern about the jack of clearly
defined criteria for doing SO and the probable consegquences, and

discretion to decide when to accept late proposals, many more

even- what exactly some of the proposed language means-

proposed 15.208 (c) (1) states that late proposals,
modifications, and final revisions may be accepted by the

contracting officer provided the contracting officer extends the

due date for all offerors. We don’t see the point of this
paragraph, since in most cases, other offers will have already
arrived on time, and extending the due date after the fact for

these on-time offers is meaningless and could even be a red flag

to those who met the deadline, since an after-the-fact extension
would appear to be made to accommodate & nlate proposal”. If the

point. of this language is to allow the contracting officer to
extend the due date to accommodate a prospective of feror who

gives prior notice that they need an extension, then such wording

P 320 TWENTV-FIRST SerEET. NOW, w.\Slll.\'CTON,-D.C. 20523

/50274
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is unnecessary because the contracting officer already has
authority to extend the closing date or time prior to receipt of
propesals (proposed gsection 15.206).

We have no problem with the proposed language for paragraph
15.208 (c) (2) . : ‘

Proposed 15.208 (c) (3) generated the most concerns among our
staff. The existing FAR language provides 2 level playing field
in which all offerors are treated fairly; the deadline is clear
and those offerors who meet it move on to the next stage of the
evaluation process. Of ferors are assured that their competition
has the same amount of time to prepare their offers, and late
proposals will be accepted only if the strict circumstances in
FAR 52.215-10 exist. The current system does not tempt offers to
try to manipulate the system pecause these circumstances axe
completely outside their control. Several of our contracting
officers questioned why a system that has basically been working
successfully needs to be "fixed".

By allowing the kind of discretion we read in this paragraph
of the proposed rule, the real sense of a "deadline" is gone and
offerors and even technical staff within the Agency {who favor 2
particular firm for some reason) may try to influence the
contracting officer’s decision to accept or reject a "late"
proposal. Even if such attempts are not made and the proposal is
jate because "the circumstances causing the late submission were
beyond the immediate control of the offeror", the analysis and
additional file documentation that appears to be required to
support using proposed 15.208 (c) (3) is not, in our opinien,
streamlining the process.

Tied in with the additional file documentaticn indicated
(either to extend & due date superfluously Or to document the
file as to why a late proposal was accepted or not), the primary
concern expressed by our contracting officers was that their
judgment would be gquestioned, justifiably or not, and that not ™7
having a clear, unambiguous standard for accepting late proposals
will open the door for protests against the Contracting Officer’s
discretion, regardless of the soundness of his/her judgment in
making the decision. Even if no protest is filed, the
Contracting Officer can expect to have to provide additional
written communications to any other offerors who ask for an
explanation of why a "late” offer is being accepted for
consideration.



.
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7f this section of the proposed rule is finalized
substantially as proposed, we recommend that, if possible, some
protection against frivolous protests be included, too. Protest
case law typically supports the contracting officer’s decision in
cases whexe his OT her judgment is the basis for the protest, SO
we believe that our contracting staff will prevail against most
potential protests resulting from this change in the treatment of
late proposals. However, we believe the proposed language will
put an unnecessary and onerous burden on the contracting officer
to justify the decision to accept oOr reject a late proposal and
request that some regulatory'protection to discourage protests

for this reason be enacted.

Thank you for offering us the opportunity to comment on this
important rewrite effort. If you have any questions about this
jetter, please feel free to contact me or Our Procurement Policy

office (specifically, Ms. Diane Howard, M/OP/P, at
dhoward@usaid.gov) at 703-875-1533. '

Sincerely,

d
&p(/;ames. D. Murp ;

Acting Procurement Executive

”
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FROM: Department of Defense Education Activity (DoDEA)
Procurcment Division '
4040 North Fairfax Drive
Arlington, Va.22203-1634

TO: General Services Administration
FAR Secretariat (VRS)
1800 F Streets, NW, Room 4035
Washington, DC 20405

SUBJECT: FAR Part 15 Rewrite, FAR Case 55-029

N = e P mm -

1. The following comments are offercd on the proposed FAR Part 15 Rewrite, combined -
Phases I and IL. As requested, comments have been separated into two distinet groups. -

a. Group A - Subparts 15.00, 15.1, 15.2, 15.3, 15.4,and 15.6

(1) 15.001 Decfinitions. Suggest that the definition of “clarifications” be included

in this group, since it relates to the other terms defined here.

(2) 15.001 Deﬁ,nitions. 1t would be simpler and less confusing to havc one term
used for changes made to proposals both before and after the closing date. “Proposal
revision” would be a suitable term to use for any changes made to proposals at any time.

(3) 15.103 Oral Presentations. The guidance on oral presenfations is very good.

It covers the subject well and will be useful to anyonc considering the use of oral

presentations.

(4) 15.201 Presolicitation exchanges with industry. The problem of

unauthorized obligations has not disappeared. While we agree that open exchange
between industry and government is 2 good thing, language cautioning unwarranted
personnel to avoid such actions should be included in this arca. In addition, it should be
noted that it is not unusual for personne! unfamiliar with statutory and regulatory

requirements to be unfairly influenced toward a pariicular product or company.

-

(5) 15.206(f) Amending the solicitation.

o

The guidance on cancellation of solicitations “at any stage” is welcome. Lack of

such specific wording has caused problems in the past.

(6) 15.401 Definitions.

The distinction berween “deficiency” and “weakness” is not well made and could
cause confusion. Suggest delcting the term “weakness”. It appears to be subjective, and

therefore not very useful.

QR 1 4 1997
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b. GROUP B - Subpart 15.5
| (1) 15.504.2(5)(i1) Reporting field pricing information.

This passage states thal “the completed ficld pricing assistance results necd not
reconcile the audit recommendations and technical recommendations.” In other words,
the two need no longer be combined into one document. The concern raised by this
change is that with the recent downsizing and increased emphasis on “cradle to grave”
contracting which has resulted in a decrease in the pumber of trained cost and price

. analysts, procurement offices may lack personnel with the expertise to reconcile these
two opinions. For this reason, the two documents should be combined and reconciled
before they are sent to the procurement office.

(2) 15.504-4(c)(3) Profit - contracting officer responsibilitics.

The meaning of this pafagraph is difficult to comprebend. It appears to sy that
facilities capital cost of money is not included in the basc to which profit is applicd. If
so, it would help to simplify the language and say so.

1n addition, no mention is made as to the allowability of applying profit to general

and administrative costs (G&A). It would be helpful to have this issue addressed
specifically.

. ? ’ TOTAL P.©3
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———Federal Bar Association

July 11, 1997
VIA FACSIMILE & U.S, MAJL
FAR Secretariat (VRS)
General Services Administration
1800 F Street, NW
Attn: Ms. Melissa Rider
‘Room 4035

Washington, DC 20405

Re: Comments Concerning Proposed Rewrite of FAR Part 15
FAR Case 95029

Dear Ms. Rider:

On behalf of the Government Contracts Section of the Federal Bar Association
("FBA")¥, we respectfully submit these comments concerning the proposed rewrite of FAR
Part 15, as published in the Federal Register on May 14, 1997.

We have three besic comments concerning the latest version of the proposed revite
of FAR Pant 15. First, we commend the FAR Council for its thoughrful and diligent efforts
to address in the May 14 version of the proposed rewrite the various comments provided in
response to the earlier versions of the proposed rewrite (including comments provided by our
own organization in October and November, 1956). We were particularly pleased to see in
the May 14 version of the proposed rule (1) the elimination of the proposed provision
authorizing the contracting officer to limit in advance the pumber of offerors in the
competitive range, (2) sigrificant changes to the scope of discussions (now addressed in
15.406(dX3)), and (3) the adoption of 2 common cut-off date and time for the submission of
fipal proposal revisions. The revised version of FAR Part 15 appears to address all of the

U The Federal Bar Association is an association of atorncys who practics in various aress of law relating to the
Federa] Government. The Government Contracts Sectiad of the Fedcral Bar Association, which consists of
sftomeys involved ip the practice of Federal procurement law, is authorfized by the Copstinmiop of the Federal
Bar Associztion to submit public comments on pending legislation, regulations, and procedures relating o
Fedcral proarement. The views expressed in these comments reflect the position of the FBA's Government
Coutracts Section. They bave not been considered or ratificd by the Federal Bar Association as a whole or by
amy Federal agency or other organization with which Section members are associared.

TR

1815 H Street. N.W_, Washington, D.C, 20006-3657 @ (202) 638-0252 ® Sarving the Federal Lega! Profession Since 1920
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primary concerns that we expressed in response to earlier propnséd versiops of the rewrite,
and we believe the revised version of FAR Part 1S is a substantially improved document
whose adoption — subjectto a fewmmor points noted below — we suppozt

Based on our review of the reﬂwd version of FAR Part 1S, we have identified two
areas of lingering concern. Our first comment concerns the revised proposed rule goverming
late proposals as pow set forth in{[FAR 15.208(c). The earlier version of this proposed rule
(at FAR 15.207(b)) adopted a "best interests” of the government standard, while the revisjen
now articulates three circumstances when the contracting officer can accept a late proposal:
(1) when the due dare is extended for all offerors, (2) when the lateness was caused by the
action or inactions of the Government, or (3) when the lateness was caused by circumstances
"beyond the immediate contro] of the offeror.” While the revised rule is much-improved over
the earlier version, we temain concerned that the second and third standards for the
acceptance of late proposals are unduly vague and will be difficult for the contracting officer
to apply without giving rise to claims of preferental treatment from those offerors that
submitted timely proposals, Rather than benefiting the government, we fear that the primary
beneficiaries of this new rule will be those offerors who, while perhaps less vigilant and ‘
diligent than the competition, will aggressively pursue contracting officers to accept their late
proposals based on "ginned up” excuses — whose validity contracting officers will now have
to take time to consider and decide upon. Becanse of this lingering concemn, we continue to
favor the "bright line” rule for late proposals set forth in current FAR 15.407 and FAR
52215-10. While these curtent standards are much more strict with respect to the acceptance
of late proposals, we remain unconvinced of the peed for a significant change in this area of
the regulations and believe that the government’s interests, with relatively few cxceptions, are
furthered — not hindered — by the current "bright line" standards for the acceptance of late
proposal&

Our second area of comment concens the proposed rule gov:ming the preaward .
debriefing of offerors, as set forth at FAR 15.60S. In particular,/we are concerned about the -
practical impact of proposed FAR 15.605(a)(2), which permits in offeror excluded from the
compeutive range to delay its debriefing until after contrect award but puts the offeror on
notce that, notwithstanding the debriefing delay, its "bid protest clock” at the GAO is

Based on our cxperience, we believe there are procurements whefe an offeror and
contracting officer have a2 mutual interest in delaying a debriefing of the decision to exclude

‘an offeror from the competitive range until afier the contract award has been made. Sucha

delay, for example, may represent a distraction and drain on resources that the contracting

L6ET1EBEBL *AI tNodud £P:S1 ¢6-11=7INC
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officer is pleased to defer until after award, while the contractor may prefer a delay until the
identity of the winning offeror (which might have a recognized technical advantage or unique
solution) is known. We believe the rule should permit — not discourage — such a mutually
agreeable delay without forcing the band of the contractor to file 2 GAO protest which, after
an informative post-award debriefing, might never be filed st all We emphasize in this
context that the delay must be acceptable to both the contracting officer and the offeror; n
those circumstances where the contracting officer desires to proceed expeditiously with a
preaward debriefing, the offetor should not be permitted to delay that debriefing until after
award without the contracting officer’s consent. In its current form, however, a mutually
acceptable debriefing delay cammot be accommodated without triggering the offeror's GAO
protest clock. We think this is unfortunate, as it may actally work to encourage the filing of
GAO protests challenging an offeror’s ex¢lusion from the competitive range which might
otherwise be avoided. While we understand that this is an area in which the GAO's rules and
jurisprudence must be considered (and, indeed, we understand the GAO has filed comments
on this proposed rule), we believe both the government and contracting community would
benefit from a rule allowing mumally agreed upon delays to preaward debriefings without
triggering the offeror’s GAO protest clock. :

. * L

In closing, we again express our appreciation to FAR Council for its consideration of
the public comments submitted to date and for the mumerous areas in which the Jatest
proposed rewrite of FAR Part 15 reflects those comments, We welcome this final -
opportunity to submit comments on the proposed rewrite of FAR Part 15, and look forward
to the issuance of a final version of FAR Part 15 later this year. '

_ Sincerely, | /
UL Bweyrik

Alex D. Tomaszczuk
Chair, FBA Government Contracts Secton

Il / DOCENCE
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DEPARTMENT OF THE NAVY Ve - 7 ,.
OFFICE OF THE ASSISTANT SECRETARY L - 2 / -
RESEARCH, DEVELOPMENT AND ACGUISITIGN ‘7L./ ‘

1000 NAVY PENTAGON

WASHINGTON DC 203801000

General Services Administration
¥AR Secretariat (VRS) JL 1o m.
18t? & F Streets, NW, Room 4037

Washington, DC 20405

FAR Case 95-029
Gentlemgn/Ladies:

We appreciate this oppertunity te provide comments regarding
FAR Case 95-029, Part 15 Rewrite, Phase I (Revised) and Phase II.
The revisions to Phase I alleviate a number of the concerns
expressed by the Navy in our response to the prior version of
Part 15, Phase I, published September 12, 1886. It remains our
opinion that, even as reviged, the late propesal language under
nsuybmission, modification, revision, and withdrawal of
propesals,” at FAR 15.208, and the pre-competitive range
language under weommunications with offerors," at FAR 15.406,
wvill generate an unnecessary degree of litigation and
administrative appeals which will likely interfere wvith the
efficient and effective functioning ef the procurement system.

aAdditionally, we have identified some contract policy issues
vhich we believe should be further refined. Principal among them
are the ability of an offeror to prepose an alternate structure
to the Government designated Contract Line Item Numbers (CLINs)
at FAR 15.203(a), the introduction of federal regulatory language
with respect to release of cost information during the proposal
gvaluation phase at FAR 15.405(a) (4), and the language concerning

Proposal revisions at 15.407.

The Navy has no significant concerns with respect to Phase
II. We do offer for consideration a number of edjtorial comments
regarding both Phase 1 and Phase II.

" our concerns and comments are addressed in detail in
Attachment (1). Applicable changes to the FAR reuwrite language
at FAR 15.208, 15.406, and 15.407 are offsreada for consideration
in Attachment (2)- The comments provided in Attachment (3) are
jesues of lesser importance or editorial in nature. Each .
attachment separately delineates our comments inte the Group A
and Group B categories as requested. . .

' SN AR S W s

Elliott B. Branch

Executive Director

Acquisition and Business
Management

Attachments (3)'
JUL 14 1897

<
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15.203(a) (2) (i) (ii) =~ Recommend reference to offerors being
authorized to preopose alternative CLIN structure be deleted.
While this might be desirable with respect to performance
specifications it sheould be recognized that it could complicate
the evaluation, and add time consuming alterations and reviews of
the final contract and funding documentation. This is especially
true wvhen, as is common in DoD, multiple funding citations are

! applicable. Since agencies already have the authority to permit
offerors to propose alternate CLINs when appropriate to a
particular procurement action the addition of specific language
fo this effect is not considered necessary.

GROUP A -

FAR 15.208 Submissien odification, revision, and thdraw
grogosals.

FAR 15.208(c)(2), and the clause at 52.215-1(¢c), Eermits the
Government to accept late proposals based on a written
determination by the contracting officer that the lateness was
caused by actions, eor inaction, of the Government. This language
22 does not address the type of "actien or inaction", such as
failure of the Government to follow established procedures for
handling of proposals, which could constitute an excusable delay.

FAR_15.208(c) (3) permits Government acceptance of a late propoeal
when in the judgment of the contracting officer the lateness was
‘wpeyond the immediate controel of the offeror”. Again, this

language deces not provide guidance relative to what could be .
considered as an excusable delay.

In order to ensure fairness in the process there should be some
standard for deciding under what circumstances a late proposal
may be accepted. For example, the offeror night need to
demonstrate that it made a reasonable attempt to submit on time
and that it was late as a result of some excusable delay factor.
Beyond this, the contracting officer might have to determine that
there is no evidence that the offeror knew of, or was influenced
by, any of the previously submitted proposals and that there is
no reason to believe that the lateness provided the offeror vith
a competitive advantage. Additionally, it might be appropriate
to indicate a relatively short time limit on when a late
subnission could be accepted after the established date and time.

15.405(6) - The release of cost information to the evaluation

%eam is an agency decision which will vary in accordance with the
circumstances of each procurement. This has been recognized in

?;. prior regulatory coverage by the convention of not including
coverage of this topie. Introduction of coverage in the Part 15
reurite is not necessary and may cend an inappropriate message

that release of cost information to technical evaluators is

4
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encouraged, We recommend this language be deleted and that Part

15 continue to be silent regarding this issue.

15.406 - communication with offerors.
FAR 15.406(a) - commupnications and award without discussjons. We

share the concern expressed by the speaker from the General
Accounting Office at the Defense Procurement Conference that the
proposed language appears to go beyond that which is statutorily
permitted. In order to accomplish the desired objective of
expanding the boundaries for communications in a gsituation where
awvard without discussions 1s considered feasible, while at the
came time avoiding violation of established statutory
prohibitions, jt is recommended that the propesed language be
clarified to make a distinction between issues that reach to the

[ evaluatien criteria and issues which do not reach evaluation
factors, such as business and adnministrative issues. We
recognize that this would eliminate any communication concerning
an offeror's past performance which has been designated to be a
mandatory evaluation factor. While we agree that it would be
desirable to eliminate any potential controversy concerning an
offerors past performance as early as possible in the selection
process it is aifficult to envision the topic of past performance
not leading to a dialog which goes past what has historically
been permitted. Communicatiens with offerors in those instances
where award is to be made without discussions should, therefore,
be limited only to the clarification of business and
administrative issues.

FAR_15.406 -~ communications before establishment ©
competitive rande. Historieally, GAO and the Courts have
permitted minor clarifications befeore a determination of the
competitive range, at which peint 10 U.S.C. 2305 required
discussions with all offerors in that range. The attempt teo
expand communications to include jnteracticn with the offeror
regarding perceived deficiencies, vhich are defined (FAR 15.401)
as a material flav to meet a government requirement, or a
combination of significant weaknesses that increases the risk of
3;' unsuccessful performance to an unacceptable level, is teo
transparently 13discussions" without a determination of the
competitive range. The Navy recognizes that the General
Accounting Office did not take issue with the inclusion of
wperceived deficiencies” as an area of pre-campetitive range
communications in its comments on the Septenmber 12, 1996, versien
of the Part 15 rewrite. Nevertheless, jt remains the opinion of
the Navy that it would be a mistake to open up the communications
precess at this juncture of the selection process to include
addressing perceived proposal deficiencies. To do so invites
litigation which could well be decided against the Governnent.
1t is recopnended that the current language be rephrased to avoid
this potential legal concern.

2
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15.406(d) = Communicationg with offerors g;:é; establishment of
the competitive range.
15.406(d) (2) =~ The cbjective should be phrased in a manner which

~ ties together the evaluation and selection steps of the process.
(b_rne following editorial changes are offered for consideration:

The primary objective of discussions is to maximize the
covernment's ability to obtainbest—value select the offer which
represents the best value, based on the Goverament's stated
requirement and the evaluation criteria set forth in the
solicitation., '

15.406(d) (3) = Under the first paragraph the words rin the
opinion of the contracting officer" are unnecessary and should ke
deleted. All wvords after "In discussing other aspects of the
propesal . . ." should also be deleted because they are
unnecessary and potentially confusing. The concept embodied in

‘1 the language implies a change in the Government's requirement
after saome offers have been eliminated.

15.407, Proposal revisions - Recommend the language relative to
wwhether or not all material aspects of the proposal have been
digcussed or the offeror has been afforded an opportunity to
submit a proposal revisien" be deleted. This language goes to
the principle of "meaningful® discussions. While recognizing
that the term "meaningful" has been the subject of much dispute

%5 in the past, it is doubtful that the principle will be abandoned
in spite of the revised language. It is further recommended that
the language be revised to more clearly demonstrate the process
of multiple changes to the offer until such time as the offer is
eliminated, or discussions are declared over by issuance of a
request for "final® offer, which replaces the concept of "best
and final" offers. :

GROUP B - None
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The following revisions to the Part 15 rewrite, which reflect the
concerns expressed in Attachment (1), are offered for
consideration:

ATTACHEMENT (2)

1s5.208(c) -~ late proposals, modifications, and final revisions
may be.accepted by the contracting officer provided -

(1) The contracting officer extends the due date feor all
offerors; ©OTF
(2) The contracting officer, deeerm%nee—én—wréeing—en—the
M 3 3 3 - after
thorough reviev of tne circumstances wbich caused an offer to be
raeceived after the designated closing time, determines in vriting
that the lateness was caused by failure of the Govermment to
establish or te follov adequate receipt ana recording procedures;

tmmedéa%e—een%re&~a§—%he—e££ererv The contracting officer finds
that the lateness Was peyond the contrel of the offerox ©r the
offercr's delivery agent (either employes ©Fr common carrier) on
the basis of factual {nformation submitted by the offeror vhich
demongtrates (1) the proposal, podification or revision was
delivered into the possession of the offeror's delivery agent in
adequate time to be delivered by tbe designated clesing tinme, (2)
mitigating circumstances beyond the centrol of the offerer or the
delivery agent (e.g.., transpertation delay eausad by an accident,
a flight cancellatien, or an analogous circumstance) prevented
timely delivery, and (3) actual delivery was coppleted as rapidly
as reasonably possible given the extenuating circumstances and,
further, the contracting officer deterpines in writing there is a
reasonable basis to pelieve the preposal or change vas preparsd
prior to the time specified for receipt, and that aoceptance of
the late propesal veuld not provide a competitive advantage to
the cfferor.

FPar 15.406 conmmunicatigne wi offerors.

15.406(a) - (a)Comnunications and award without discussions. (1)
I1f aueré—ué%&—be—meée—véthe&%—déeeaes%ear—the evaluation results
indicate award without conducting discuasions is feasible,
communicaticns with of ferors may be used to resolve minoxr or
clerical errers or to clarify business and adninistrative aspects
of the proposal that ara not gubject to the avaluatien eriteria.

15.406(b) - communications with offerors befor§ establishment of

the competitive range.
: ' (1) Mey be—held Whem the

es%ab%tehed7—€hese<aamnnﬁca%teas—-

evaluation results jndicate that the covernment'! ablility to
estadblish 2 competitive range would be enhanced bY limited
communications with those offerors whose exclusion from, or
jnclusion in, the competitive range is uncertain, te¥
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. &he—proposalr—or with such offercrs to facllitate the ]

Government's evaluatien—proce=ss—ability to reasenably interpret
ehe—uadefe%?a&éngfef their proposals. %
(32) :

Issues vhich may e addressed to determine
vhether a proposal should be placed in the competitive range
include:

(i) Ambiguities in the proposal or other concerns
(e.q., perceived—defieieneiesy weaknesses, errors,
omissions, or mistakes (see 14.407)); -
{ii) Information relating to relevant past performance.
(3) Sheii—eddres=—VWhen applicable, adverse past performance
infermation on which the offerocr has not previously had an
opportunity te comment shall be addressed. -
(4) Such communications shall not be used to cure propesal
deficiencies or material omissions, materially alter the
technical or cost elements of the proposalT—and+ea—eeheru*9e
: por shall—net—preovide an oppertunity for the
offeror to revise its proposal be providedbae—may—adéreée.

15.406(d) - Communicatiens with offerors after establishment of
the competitive range. (1) such communications are discussions,
tailored to each offeror's proposal, and shall be conducted by
the contracting cfficer with each of feror within the conpetitive

setrieitatienr The objective of discussiens is to maximize the
Governmeat®'s ability to select the offer which represents the
pest value, based on the Government's stated requirement and the
evaluation criteria set forth in the solicitation.

43)}—The scope and extent of discussions are a matter of
contracting officer judgment. The contracting officer shall,
subjecct to paragraph (e) of this sectiocn and 15.407(a), indicats
to, or discuss with, each offeror still being considered for
award, significant weaknesses, deficiencies, and other aspects of
its propesal (such as cost, price, performance, and terms and -
conditions) that : trri '

;re susc;ptible to material enhancement in
the areas subject to tha evaluation criteria set forth in the
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. 15.407 (a) = A8 & result of discussiens, tbhe contracting officer
. may request offerors raetained in the competitive range to sudmit
one or more revisions to their proposal until such time as the
offeror has been eliminated from further consideration for award.

(b);f7—af%er—diseuss%ﬁmrdnﬁkr&egun ¥hen an offeror in the
competitive range is no longer considered to be among the most
highly rated offerors being considered for awvard that offeror may
be eliminated from the competitive range. vhether—or—not—eid

mevision—{see—35r466{(d}+ I1f an offeror's proposal is eliminated
' from the competitive range, no further

revisions to that offeror's proposal shall be accepted or

considered. : :

- - - a &

At the conclusion of discussions . - -
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15.001- The Webster definition of negotiation is "conferring,
discussing, or bargaining to reach agreement." The emphasis on
the “bargaining' aspect (which has heretofore been avoided in the
FAR) detracts from the preeminent emphasie of “discussing’ which
is the culmination of the negotiation process under competitive
negotiation procedures. Recommend that the definition be revised
to place the emphasis on discussions as described in 15.406.

GROUP A -

15.101-1(3) - Recommend the following editorial change: This
process permits tradeoffe among cost or price and non-cost
factors and allows the Government to accept other than the lowest
priced proposal. The-pereecived—bencfits—ef-the Belection of a
higher-priced proposal shall merit the additional cost, and the
perceived benefits and ratiocnale for tradeoffs must be documented

in the file in accordance with 15.408.

15.306-1(a) (2) - Revise to read as follows: Sheuld—heve-—been
eubmitted Is suitable for submissien in response to an existing
agency reguirement (see 15.302).

15.405(a) (1) - Amend fourth sentence by adding *. . . offeror’s
ability teo perform the contract at the offered price.”

15.405(5][2](iii) - Amend to make a single sentence which ends
neritical aspects of the requirement whem such information may be
relevant to the instant acguisition.” -

GROUP B

15.504(2) (d) - Revise the first sentence to read: ". . . ,shall

‘notify the contracting officer immediately if the contractor data

provided . . ."

15,504=-3(c) (5) — Change as follows: "If there is more than one
prospective subcontracter for any given work, the contracter need
only submit to the Government cost or pricing data for the
préspective subcontractor most likely to receive award to—the
Government

15.507-¢({b) - Insert."A" in frent of Program should-cost . . .
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INSPECTOR GENERAL

DEPARTMENT OF DEFENSE ~ y
400 ARMY NAVY DRIVE 2 _ ‘
ARLINGTON. VIRGINIA 22202 j P

July 14, 1997

Ms. Melissa Rider
Federal Acquisition

Regulation Secretariat (VRS)
General Services Administration
1800 F Street, Room 4035
Washington, D.C. 20405

Dear Ms. Rider:

We have reviewed FAR Case 35-029, Part 15 Rewrite:
Contracting by Negotiation; Competitive Range Determinations and
agree with the proposed changes to FAR Parts 15.0, 15.1, 15.3,
and conforming revisions to Subparts 1.102-2, 4.1001, 6.101,
7.105, 14.201-6, 14.404-1, 16.306, 42.1502, 42.1701, 43.301, and
Parts 52 and 53. We offer the enclocsed comments on other
sections.

As requested, we have divided comments into Group A - those
comments that relate to Subparts 15.00 through 15.4 and 15.6 and
conforming revisions to Parts 1, 5, 6, 36, 52, and 53 - and Group
B - those comments that relate to Subpart 15.5 and conforming
revisions to Parts 4, 7, 11, 16, 42, 43, and 52.

We appreciate the opportunity to review the case. Please
contact Mr. Terrence J. Letko at (703) 604-8755 if you have any

questions.
Sincerely,
Russell A. Rau
Assistant Inspector General
Policy and Oversight
Enclosure
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OFFICE OF THE INSPECTOR GENERAL, DOD 9 /02 q

COMMENTS ON FAR CASE 95-02

Part 15 Rewrite: Contracting by Negotiations:
' Competitive Range Determinations

Group A. Revisions

We have commented on the issues in the order in which they
are presented for Group A. Suggested deletions are lined through
and proposed replacement text underlined.

1. FAR 2.101, Definition of Best Value. The proposed definition
should be changed as follows: "Best value means the outcome of
an acquisition that, in the Government's estimation, provides the
greatest overall benefit if—resporse—te—the reguirement based on
all evaluation factors and significant subfactors, includin

price, set forth in the solicitation (see Subpart 15.1)."

Rationale: The suggested change recognizes that best value is
based on an evaluation of the proposal against various evaluation
factors, as discussed in FAR Part 15. The General Accounting
office (GAO), when reviewing protests invelving best value
procurements, will determine whether the procuring agency
justified the source selection in accordance .with the stated
evaluation factors, and any deviation from the evaluation factors
will likely result in the protests being sustained.

2. FAR 11.801, Preaward Testing. The proposed wording should be
changed as follows: "Preaward testing or product demonstration,
when required by the solicitation, meed-met should be conducted
in accordance with a formal test plan that identifies performance

requirements for outputs or service levels and describes the

tests to be used to verify or validate performance capabilities.
The results of such tests mey will be used to rate the proposal,
to determine technical acceptability, or otherwise to evaluate
the proposal."

Rationale: We believe that a test plan is desirable because, in
best value procurements, procuring activities will be required to
make cost/technical tradeoffs in deciding between competing '
proposals. A test plan would also provide a supportable basis
for determining which product is technically superior.

3. PAR 15.205, Issuing Solicitations. We are recommending the
following provisions be added in a new paragraph:

&bk ok
(c) Solicitations containing classified information shall be

issued only under the following circumstances:

(1) The contracting officer has determined that the
classified information is necessary for potential offerors to
develop offers.
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(2) The solicitation is properly marked as a classified
document and references specific agency regulations that provide

: guidance on the procedures to be followed in the handling,
‘dissemination, and disposition of the classified information.

(3) Recipients have the necessary security clearances and
facilities to receive and safequarding the classified

information."

Rationale: The proposed wording is a rewrite of the current FAR
15.408 and excludes any guidance on the issuance of solicitations
containing classified information. FAR 15.205 should include
guidance that is more specific to contracting officer
responsibilities than the current guidance in FAR 15.408(b),
which merely states that solicitations invelving classified
information shall be handled as prescribed by agency regulations.

4. FAR 15.206, Amending the Solicitation. The proposed wording
in paragraph (g) should be changed to read as follows: "If the.
proposal considered to be most—advantageeus— of best value to the
Government (determined according to the established evaluaticn
criteria) involves a departure .from the stated requirements, the
contracting officer shall amend the solicitation, provided, that
this can be done without revealing to the other offerors the
alternate solution proposed or any other information that is
entitled to protection +see—3i5—268+4k} (see 15.207(b) and
35-—4074d+ 15.406(e)) ."

Rationale: The suggested change to best value is for

consistency. "Best value" is used instead of "most advantageous"
throughout the subpart. The suggested reference changes refer to
more appropriate FAR references.

5. FAR 15.605, Preaward debriefing of offerors. Part of the
proposed language in paragraph (a)(2) related to delayed preaward
briefings should be re-phrased to conform with the Code of '
Federal Regulations being implemented. We are striking through
proposed language reguiring further clarification and conformity
as follows " —3 x Fe-fd

Rationale: The Code of Federal Regulations provides in 4 CFR
21.2(a) (2): "Protests other than those covered by Paragraph [4
CFR] (a)(1). . . shall be filed not later than 10 days after the
basis of protest is known or should have been known (whichever is
earlier), with the exception of protests challenging a
procurement conducted on the basis of competitive proposals under
which a debriefing is requested, and, when requested, is
required. In such cases, with respect to any protest basis which
is known or should have been known either before or as a result

”
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of the debriefing, the initial protest shall not be filed before

the debriefing data offered to th rotestor,. but shall be filed

not later than 10 days after the date on which the debriefing is

held." (Underlining added for emphasis.) The poposed FAR 15.605
language appears to conflict with the 4 CFR protest dates and the
time allotted for filing a protest.

6. FAR 15.606, Postaward debriefing of offerors. The proposed
paragraph (a) (4) (ii) should be clarified and re-examined to

comply with 4 CFR 21.2(a) (2) for reasons provided in Comment 6,
above.

7. FAR 36.520, Contracting by negotiation. For consistency, we
recommend the proposed wording be changed as follows: ". . . the

provision at 52.236-28, Preparation of &ffers Proposals-
Construction, when contracting by negotiation."
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COMMENTS ON FAR CASE S85-029 i

Part 15 Rewrite: Contracting byv. Negotiations:
Competitive Range Determinations

Group B. Revisions

We have commented on the issues in the order in which they
are presented for Group B. Suggested deletions are lined through
and propocsed replacement text underlined.

1. PAR 15.503-3(c) Limitations related to commercial items. We

recommend Paragraph (c¢) (1) be revised to state: "Requests for
sales data relating to commercial items shall be limited to data
for the same or similar items actually sold commercially and to
the government during a relevant time period. The contracting
officer shall determine the relevant time period based on the
volume of previous commercial and government sales."

Rationale: The proposed regulation on information that can be
requested for commercial items is unclear. It provides no.
examples or explanation of "similar" items or the "relevant time
period" that can be used to evaluate sources for requesting
information to determine price reascnableness.

The Federal Acquisition Streamlining Act (FASA) directed the
use of commercial processes but alsoc required the contractor to
show that it sold the item in substantial quantities to the
general public, without regard to the guantity of items that may
be sold to the Federal Government. The Federal Acquisition
Reform Act (FARA) provides a commercial item exception to the
requirement for certified cost or pricing data without requiring
that the item be sold in substantial quantities or to the general
public. As a result, many items previously only sold to the
military may meet the new definition of commercial item though
under FASA they did not. Wwhen commercial items previously not
treated as such are new and unique or high-dollar, the Government
may need to perform historical pricing analysis using all sources
because commercial sales information related to one contractor is
insufficient or not available. .

Only competition will yield sufficient information to
evaluate price reasonableness. Unless competition and market-
based pricing to increase both price reasonableness and cost
realism probability can be obtained for previously sole-sourced
‘parts, the Government must evaluate previous military sales.
Recent OIG audits of major contractors (Boeing and Sundstrand)
have demonstrated the problems with pricing commercial items
using the new regulations. The contractors increased their
prices for aircraft spare parts by 300 to 500 percent when the
Government began procuring the parts as commercial items even
though a contractor is still sole-source.
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2. FAR 15.504-1, Proposal analysis techniques. We recommend the
following clarifications and added coverage:

a. The wording in paragraph 1(a) (4) should be revised to
state: " Cost analysis may shall be used to evaluate information
other than cost or pricing data.

Rationale: The change corresponds to wording in paragraph

1(d) (2) which provides that cost realism analysis shall be
performed on competitive cost reimbursable contracts. Because
price analysis does not cover cost elements, cost analysis must
be used to perform cost realism.

b. Paragraph (c) (2) (i) (C) provides that cost or pricing
data and evaluation of cost elements may be verified using
appropriately validated/calibrated parametric models or cost
estimating relationships (CERs). The guidance should be
strengthened to specify that the Administrative Contracting
Officer (ACO) or his representative should approve the parametric
estimating technigques and cost estimating relationships before
the contractor uses them in price proposals. Also, parametric
models should only be approved for price proposals within the
database range used to calibrate and validate the CER.

Rationale: Unless the ACO determines the reasonableness of the
CERs used, the risk of price or cost manipulation is high. .
Parametric estimating eliminates the need for traditional pricing
support such as detailed work breakdown structures, cost ‘
elements, hours, materials, and in some cases indirect rates. As
a result, the Government does not have valuable information that
could be used to evaluate reascnableness. Also, parametric
estimates should only be used when they make sense for the
present estimate. When parametric models are applied to values
outside the validated range, the resulting estimates are less
likely to be realistic.

c. The guidance in paragraph (d), Cost realism analysis,
should be expanded to include cost analysis techniques such as:
bid comparisons; Independent Government Cost Estimates; and
information already available in the form of forward pricing rate
agreeéments, audited forward pricing labor and indirect rates,
labor union agreements, or recently reviewed cost and pricing
data. Guidelines should also be provided on what methods are
appropriate in various circumstances. :

Rationale: Although the proposed guidance in paragraphs 1(b),
Price analysis, and 1l(c), Cost analysis, is extensive, paragraph
1(d) provides no comparable guidance for performing cost realism
analysis. The proposed guidance should alsc identify specific
techniques that may be used or give examples to demonstrate how
to perform cost realism analysis. -
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Cost realism should be performed to identify
unrealistically low offers for cost reimbursable contracts. The
low offers usually represent contractor attempts to "buy-in"
below actual costs to win the bid with the expectation to request

" subsequent contract modifications to recover all costs. Cost
reimbursable competitive proposals should be reviewed for cost
realism to identify the most probable cost and to provide a basis
for determining the best value to the Government in the source
selection process. : :

d. Language in paragraph 1(f) (2) should be clarified as

follows: ". . . contracting officers shall require that offerors
identify in their proposals those items ef—suppiy—that—they Wil

o
-

vatwe that will not receive applications of direct labor costs

and related burden in oxder to develop the final product or
contracted item, unless adeguate price competition is expected."

Rationale. The term "no significant value" is vague and will not
facilitate the reaching of agreements between the Government and
contractors. The guidance needs to be more specific, especially
since the Government will rely on contractor self-governance to
identify the supply items that will not become part of the
product cost.

3. FAR 15.504-2, Information to support proposal analysis. We
recommend the following additions and clarifications:

a. Section (a), Field Pricing Assistance, should include a
requirement that the contracting officer contact the cognizant
contract administration or audit office before requesting field
pricing assistance. Coordination is essential to identify and
request copies of information field offices may already have that
may eliminate the need for additional field pricing assistance.

Rationale: The proposed guidance provides that the contracting
officer should request field pricing assistance when the
information available at the buying command is inadequate to

- determine a fair and reascnable price. Our recommendatiocns
support the DoD acquisition streamlining initiative for reducing
unnecessary acquisition costs and conserving audit resources.
The contracting officer should not request field pricing or audit
reports when information is already available at eithexr the
buying command, the cognizant contract administrative or audit
offices to determine a fair and reascnable price.. The available
information should be used to verify proposed rates, factors, and
costs and evaluate cost reasonableness. The verification of
costs can be confirmed using informal procedures instead of
comprehensive written reports. The Defense Contract Audit Agency
Contract Audit Manual provides for such procedures.

b. Section (c), Audit assistance for prime or subcontracts,
should include language in a new paragraph (5) to incorporate
text eliminated in the existing FAR 15.805-5(a) (1) provisions, as
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follows: "Regquests for field pricing assis ce should be
tailored to ask for minimum essential information needed to
ensure a fair and reasonable price. Information of the e
described in paragraphs (a) (1) (i) through (a) (1) (vi) of this
subsection, which is often available to the contracting officer
from the Administrative Contracting Officer or from the cognizant
auditor, may be useful in determining the extent of any field
pricing support that is needed --." The referenced subparagraphs
(I) through (iv), which give examples of the types of pricing
information that may be available at the audit office, should
also be added back.

Rationale. The reinstated language gives examples of cost
information that can assist the contracting officer in ,
determining whether enough information is already available to
determine reasonableness without reguesting field pricing.

4. FAR 15.504-3, Subcontract pricing considerations. We
recommend adding language in a new paragraph (c) (2) as follows:

v * %

(c) (2) When the contractor or higher-tier subcontractor
will not verform the subcontract cost analvsis, the contractor or

higher-tier subcontractor shall submit or cause to be submitted
by the subcontractor(s cost or pricing data to the Government

for subcontrxacts that are the lower of

(i) $1,000,000 or more or

(ii) Both more than the pertinent cost or pricing data
threshold and more than 10 percent of the prime contractor's
proposed price.

The proposed paragraphs (c¢) (2) through (c) (5) should be
renumbered (c) (3) through (e¢) (6) accordingly.

Rationale: We recommend retaining the $1 million threshold in
the current FAR 15.806-2(a) for subcontracts with the
understanding that field pricing is not required unless the
contracting officer deems it necessary. We believe the raising
of the threshold for subcontract information represents
unacceptable risk of defective pricing as supported by GAO
studies on the subject. Further, the submission of cost or
pricing data is an assurance that a contractor has an adequate
estimating system.

Contractors cannot comply with the stated requirement in
paragraph (c) to analyze cost or pricing data before awarding a
subcontract if the subcontractor does not provide a breakdown of
rates, factors and direct costs or otherwise allow the contractor
access to accounting records and provide support for the proposed
costs. Subcontractors frequently refuse to disclose rate
information to prime contractors for profit and competitive
reasons. The Government should be alerted to instances where
subcontractors deny contractors or higher tier subcontractors
access to cost or pricing information. In those instances, the
contracting officer must arrange for Government review of the

7
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subcontractor data. The submission of the appropriate cost or
pricing data reduces the cycle time for awarding contracts.
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S. FAR 15.504-4, Profit. The proposed wording in paragraph

(c) (S) should be changed to: "The contracting officer shall not
require any prospective contractor to submit breakouts or
supporting rationale for its profit or fee objective but may

consider them if they are submitted voluntarily."

Rationale: FAR 15.503(e) presently includes a similar provision
which guides contracting officers and contractors on the
appropriate use of profit-related data that contractors may
voluntarily submit to the Government.

6. FAR 15.506-3, Documenting the Negotiation. We recommend
clarifying paragraph (b) as follows: "Whenever field pricing
assistance has been obtained, the contracting officer shall
forward a copy of the emalysis—price negotiation memorandum to
the office(s) providing assistance (audit, technical, and
administrative contracting office) ."

Rationale: Traditionally, contracting officers have routinely
sent copies of price negotiation memorandums to the auditors, but
not necessarily to the servicing Administrative Contracting
Officer and not to the technical personnel. Therefore, if the
intent is for all participating parties to receive copies of the
price negotiation memorandums, those parties should be
specifically identified.

7. FAR 154507-1, Defective cost or pricing data. We recommend
the following changes: :

a. Paragraph (b) (7) (i) should be clarified to state: "In
addition to the price adjustment amount, the Government is

entitled to recovery of any overpayment plus interest on any the
overpayment.

Rationale: Paragraph (b) (1) states that the Government is
entitled to a price adjustment, including profit or fee, of any
significant amount by which the price was increased because of
defective data. Paragraph (b)(7) further states that the
Government is entitled to interest on any overpayments but fails
to emphasize the Government should collect the overpayment to
prevent additional interest from accruing. '

Our reviews of defective pricing settlements have
continually shown that contracting officers frequently
misinterpret current, unclear FAR provisions on cost recovery.
Contracting officers often neglect to recover overpayment amounts
though they adjust the price and collect interest on any
overpayment. Unless the FAR is clarified, that problem will
continue.
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b. Paragraph (b)(7) (iv) should be revised to state: "In the
s = etd +£4 3 demand letter, the contracting
officer shall separately include. " _

Rationale: The demand letter should separately include the
repayment amount, the penalty amount (if any), the interest
through a specific date, and a statement that interest will
continue to accrue until repayment is made. However, that
information is not appropriate for the price adjustment contract
modification. The modification should make the appropriate
downward price adjustment and may discuss overpayment and
interest collections, but should not include interest as part of
the price adjustment. Interest must be deposited in a
miscellaneous funds account that results in funds being returned
to the Treasury and not the program office. Interest cannot be
reprogrammed, which is essentially what could happen if the
interest is included as part of the price adjustment.

B. FAR 15.507-2, Make-or-buy programs. We disagree with the
proposed $10 million threshold for make-or-buy programs in
paragraph (c) (2). The current $5 million threshold in

FAR 15.703(b) should be retained. We are not aware of any
reviews or studies that have shown the current $5 million
threshold to result in an unnecessary administrative burden on
~ contractors.

9. FAR 15.508, Solicitation provisions and contract clauses. We
recommend the following changes for consistency and clarity:

a. The propcsed wording in paragraph (m) (¢), Table 15-2,

Cost Elements, paragraph (2), should be changed to read: *". .
In addition, provide a summary of your cost analysis and a copy
of cost or pricing data submitted by the prospective source in
support of each subcontract, or purchase order that is the—3ewer

£ esth - i $1,000,000 or more, or both more than the
pertinent cost or pricing data threshold and more than 10 percent
of the prime contractor's proposed price."

Rationale: The basis for the recommended change is the same as
in paragraph 8 for the proposed wording of FAR 15.504-3(c) (1).

's. The italicized subject headings included in the current
FAR 15.804-8 on the same topics should be reinstated.

Rationale: The italicized headings are helpful to frequent users
of the FAR.

10. FAR 52.215-41(a Exemptions from cost or priecing data. For
consistency, we recommend adding language to state that the
contracting officer shall request cost information, other than
cost or pricing data, to determine cost realism for cost
reimbursable competitive proposals.
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Rationale: Since FAR 15.504-1 requires the contracting officer
to evaluate cost realism of cost reimbursable competitive
procurements, the contract clause must be modified to require the
contractor to submit the data necessary for the cost realism
review and to allow the contracting officer to request the
information.

11. AR 52.215-41(a) (1) (ii). The proposed language should be
edited for consistency and to aveoid misinterpretation, as
follows: "For a commercial item exception, the offeror shall
submit—ee—a—winimum- information on prices at which the same
item or similar items have previously been sold to the commercial
market and the Government. At a minimum. thot—-a the information
must be adequate for evaluating the reasonableness of the price
for this acquisition.™

Rationale: The recommended change is based on the same ratiocnale
as that stated for FAR 15.503-3(c) in section 1 above. This FAR
clause was never amended to implement the new FASA regquirements
"for receiving a commercial item exemption.

12. FAR 52.215-42(a) (1) (ii) (B) relates to subcontracts and
should be revised for the same reason as FAR 52.215-41(a) (1) (ii).

10
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HOUSEHOLD GOODS FORWARDERS ASSOCIATION
OF AMERICA, INC.®

2320 MiLL ROAD, SUITE 102, ALEXANDRIA, VIRGINIA 22314-4679
TELEPHONE (703) 684-3780  FAX (703) 684-3784

July 14, 1997

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N.W.

Room 4035
wWashington, DC 20405
Re: FAR Case 95-029 -

Federal Acquisition Regulation
Part 15 Rewrite

The Household Goods Forwarders Association of

America, Inc. (HHGFAA) submits these comments in re-

sponse to the notice of the proposed revision of Part
15 of thelFederal Acquisition Regulation (FAR) in FAR
Case 95-029, 62 Fed. Reg. 26640, et seg., May 14, 1997.
The HHGFAA is an association consisting,

inter alia, of household goods freight forwarders, who

are engaged in contracting directly with the Department
of Defense (DoD) in the forwarding of household goods

and personal effects of military service members and

| their dependents, as participants in the DoD Personal

Property Program administered by the Military Traffic
Management Command (MTMC).

Accdrding to MTMC's records, 1,364 motor
carriers and freight forwarders participate as prime
contractors in the DoD Personal Property Program,
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including 161 household goods'freight forwarders. The number of
iDoD-approved carriers that are small businesses is 1,194 or 87.5
per cent of the 1,364 DoD approved carriers (MTMC Carrier Approv-
al Statistics).

In addition, there are hundreds of small business
moving and storage-companies which participatg in this program as
subcontractors and which provide many of the required physical
facilities, viz., trucks and warehouses. Further, many of these
small business concerns have been developed to meet the needs of
the DoD and their continued existence is dependent upon their
ability to continue participation in DoD's Personal Property.-
Program.

The HHGFAA has a genuine interest in the proposed .
revision of Part 15 of the FAR because of the impact on its
household goods freight forwarder members which are predominantly
small business concerns.

The HHGFAA previously filed comments on November 26,
1996 in this FAR Case 95-029 and on September 17 and September
25, 1996 in FAR Case 96-303, in opposition to the proposed
Competitive Range Determination Rule, to show that adoption of
that proposed rule inevitably will result in the exclusion of ~
many household goods freight forwarders, primarily small business
concerns, from competing for contracts in the DoD programs. DoD
has announced its intent to solicit future requirements under the
FAR. The first MTMC personal property solicitation under the

FAR, MTMC Solicitation DAMT01-97-R-3001 for minimum requirements
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of $5,021,000 and maximum requirements of $75,000,000, was issued
" March 14, 1997 and is presently pending the outcome of GAO pro-
tests based in large measure on solicitation restrictions which
preclude small business concerns from effectively competing for
contracts to be awarded. If the proposed revision is adopted the
contracting officer would have unfettered discretion to limit the
number of highly rated bids he will consider for award, thereby
effectively eliminating the ability of these small business
concerns to effectively pursue a érotest with GAO.

COMMENTS ON THE REVISED PROPOSED
COMPETITIVE RANGE DETERMINATION RULE

Proposed Rule 15.406(c) provides in pertinent part:

(c) Competitive range. (1)...Based on the
ratings of each proposal against all evaluation
criteria, the contracting officer shall establish
a competitive range comprised of those propcsals
most highly rated, unless the range is further
reduced for purposes of efficiency pursuant to
paragraph (c)(2) of this section.

(2) After evaluating all proposals in accor-
dance with 15.405(a) and 15.406(c)(1), the con-
tracting officer may determine that the number of
most highly rated proposals that might otherwise
be included in the competitive range exceeds the
number at which an efficient competition can be
conducted. Provided the solicitation notifies
offerors that the competitive range can be limited
for purposes of efficiency...the contracting offi-
cer may limit the number of proposals in the com-
petitive range to the greatest number that will
permit an efficient competition among the most
highly rated proposals (10 U.S.C. 2305(b)(4) and
41 U.S.C. 253b(4d).

The HHGFAA opposes the revised proposed Competitive
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Range Determination Rule, 15.406(c),1/ on the ground that it

" confers unlimited discretion on the contracting officer to
exclude qualified offerors from the competitive range that
otherwise would have a reasonable chance of being selected for
award under present FAR 15.609(a). Our specific objections to
the proposed rule are:

1. The proposed rule is vague and indefinite becauée
it does not define "efficient competition'" nor does it provide
criteria for determining the ''greatest number [of offerors] Eﬁat
will permit an efficient competition.'" The proposed Competitive
Range Determination Rule, 15.406(c), adopts, without explanation
or guidance, the statutory language of section 4103 of the
ngeral Acquisition Reform Act of 1996 (FARA). The purpose of a
rule is to implement a statute (which this proposed rule doés not
do); a rule, as here considered, which merely parrots the lan-
guage of a statute serves no useful purpose.

If the proposed rule were to be adopted, a contracting
officer would have unfettered discretion to eliminate all but as
few as two offerors from the competitive range. This restriction

in the name of "efficient competition" is materially unfair to

1. The HHGFAA commends the elimination of former proposed rule
15.406(b), which would have authorized a contracting officer,
prior to issuance of the solicitation, to limit the number of
offers to be included in the competitive range on the basis of
"historical data' or because the agency does not have ''resources
available.'" Adoption of those provisions would have had a
material adverse impact on the ability of small business concerns
" to compete for government contracts because a restriction in the
solicitation on the number of offerors to be included in the
competitive range would discourage small businesses from submit-
ting proposals.

—4-




highly rafed offerors that would be excluded from the competitive
range. |

We submit that this right of contracting officers
arbitrarily to exclude highly rated offerors by citing'hefficien—
cy" will have a partlcularly adverse impact on small business
concerns by discouraging their partlclpatlon in government
procurements. As the Revised Initial Regulatory Flexibility
Analysis (RIRFA) recognizes, "there are many small businesses
that do not do business with the government because of the
complexity of offering, evaluation and award." At least under
present FAR 15.609(a), a small business concern that has a
reasonable chance of award is included in the competitive range
and is considered for the purpose of contract award. Under the
proposed rule, a small business will have the same expense'in
preparing its proposal, with less likelihood of receiving a con-
tract award, despite presenting a highly—rated proposal, due to
unlimited authority of a contracting officer to exclude highly-
rated offerors early in the evaluation to achieve "efficiency"
The proposed revision will disproportionately impact, through
loss of revenues, small business concerns which are presently
participating in government procurements and will diecourage them
from incurring the cost of prepa;ing offers which can be arbi-
trarily excluaed from censideration for contract award.

2. This unfairness to small business is exacerbated
because the proposed Competitive Range Determination Rule does

not provide any criteria to guide a contracting officer's deter-

-5-




I’.

mination of when the "number of most highly rated proposals that
- might otherwise be included in the competitive range exceeds the
number at which an efficient competition can be conducted."

Although the proposed rule directs that the competitive
range be limited to the 'greatest number'" that will permit an
efficient competition, this direction is materiélly inadequate
because there are no criteria governing how this number is to be
determined. For the reasons set forth in paragraph 1, this
arbitrary restriction on competition by highly rated offerors has
a more significant adverse impact on small business concerns.

We also note that the revised RIRFA (p. 2) states that
the proposed Part 15 revision will lower bid and proposal costs.
We submit that small business concerns want a fair opportunity ﬁo
compete for government contracts - not to sacrifice that opportu-
nity to save on bid'and proposal costs.

RECOMMENDATIONS |

The HHGFAA submits that the Part 15 revision should:

1. Define what is meant by an "efficient competition"
in proposed FAR 15.406(c). Unless "efficient competition' is de-
fined, contracting officers will have unlimited discretion to
exclude offerors on this ground, with a disproportionate adverse
impact on the ability of small business concerns to compete for
government contracts.

2. Establish FAR guidelines for determining the
minimum number of offerors in a competitiVe‘range. From the

standpoint of small business, such guidelines are necessary to
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prevent contracting officers from arbitrarily and unduly limiting
the numberiof proposals to be included in the competitive range,
especially where the pool of potential offerors consists of a
significant number of small business concerns, such as in the DoD
Personal Property Program. Unless contracting officers are
restricted by regulation, the authority to limit the competitive
range cOuld'be used by contracting officers as a means of dis-
couraging small businesses.from submitting offers by significant-
ly reducing the likelihood that a small business concern's offer
would be considered for award even if otherwise quaiified for the
competitive range. As stated above, this restriction on competi-
tion by highly rated offerorsnfalls with a heavy impact on small
business concerns.

3. Require that the competitive range established for
multiple award procurements, such as the DoD Personal Property
Program, in which HHGFAA members compete, reflects the extent of
participation of small business concerns in past procurements.
For example, if 3 of 15 contracts in a procurement historically
had been awarded to small business concerns, the éompetitive
range established should include a minimum of 20 per cent of
smali business offerors. If less than the specified percentage
of small business offerors meet the criteria for the competitive
range, those-sﬁall.business offerors that meet the criteria
should be included in the competitive range. This will go a long
way to eliminate the concern of small business that the discre-

tion embedded in the proposed regulations will not be exercised
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in a manner which disadvantages small business.

4. Reaffirm in Part 15 of the FAR the government's
commitment to utilizing quaiified small business concerns in
fedefal p;ocurements.

5. Require written tracking of all contracting
officer communications with offerors priof to and after estab-
‘lishment of the competitive range. (FAR 15.406).

6. The HHGFAA reasserts its support of the SBA's
office of Advocacy's position that the Competitive Range Determi-
nation Rule and the rewrite of FAR Part 15 should be considered
as major rules subject to Office of Management‘and Budget (OMB)
review under Executive Order 12866. (HHGFAA Comments, September
17, 1996 at pp. 3-4). As the Office of Advocacy has stated,
competed federal contracts in fiscal year 1995 represented about
$i30 billion or 64 per cent of all federai contracts, which sum
is well in excess of the $100 million threshold of Executive
Order 12866. Moreover, as the Office of Advocacy recognizes,
these proposed FAR revisions will significantly alter the govern-
ment contract principle of '"full and open competition" and, as a
result, adversely affect many small business concerns.

For the above reasons, we request that the Competitive
Range Determination Rule and the rewrite of Part 15 of the FAR
not be adopted as proposed, that the amendments and alternatives
discussed heiein be implemented and that the proposed FAR revi-
sions be submitted to OMB for review in accordance with Executive

Order No. 12866.



“”

Respecffully submitted,

HOUSEHOLD GOODS FORWARDERS
ASSOCIATION OF AMERICA, INC.

By aﬂm\, F m/t’&m

AtamF. Wohlstetter
General Counsel
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General Services Administration
FAR Secretariat (VRS)

1800 F Streets, NW. Room 4035
Washington, DC 20405

Gentlemen/Ladies:

We appreciate the opportunity to provide comments
on FAR Case 95-029 (the revised proposed rule on the
FAR Part 15 Rewrite). We congratulate the Rewrite Team
on the improvements made since publicatien of the
initial rule. Particularly noteworthy is the increased
flexibility the revisions provide in the source -
selection process. However, we offer the following
comments and suggestions: :

1. 15.101-2 says that past performance can be
evaluated in a LPTA source selection process, yet it
also says that tradeoffs are not permitted and
that proposals are evaluated for acceptability but not
ranked. This is inconsistent with GAO case law, which
has permitted the evaluation of past performance when
jt. is used to make a relative comparison of offerors.
Evaluating past performance on a go/no go basis could
be viewed as a responsibility determination which could
run afoul of the Small Business Administration's
Certificate of Competency process. Although
15.405(a) (2) also says that past performance evaluation

~is a "comparative assessment of past performance
information" that is separate from a responsibility
determination, the language in 15.101-2 does not permit
such a tradeoff or comparison to be made. Can you have
a low "cost" technically acceptable acquisition under:
15.101-2 (as opposed to a low priced technically
acceptable acquisition?)” ’

2. Recommend adding coverage on draft RFPs at
15.203. We are advocates of draft RFPs since our
experience reflects that they contribute to simplifying
and enhancing the source selection process. )

Printed on @ Recycled Paper



SARD-DA-ZB Fax:7036974003 Jul 14 '97 14:22 .P.03
2 (%i}fglzgggc?t/;giggl

3. The Model Contract Format included in the
original proposed rule is more streamlined and easier
to use than the current Uniform Contract Format
(15.204). We encourage its widespread use in DOD.

_ 4. 15.208 (c) permits the acceptance of late
proposals if {1) the contracting officer extends the
time for all; (2) the lateness was caused by government
action or inaction; or (3) the lateness was beyond the
offeror's control. Although this benefits the
government by allowing the consideration of an
advantageous late proposal, it has great potential to
be applied unfairly to different offerors, and provides
2 disincentive for offerors to submit timely proposals.
If this is intended to apply only to the exceptional
case, then the circumstances when late proposals would
be accepted should be narrowed so that it is clear when
they apply. For example, outside time limit for
accepting late proposals (e.g. 24 hours/one week) could
be added, so that a proposal that is 3 months late
could not be accepted. In addition, you could describe
the types of government actions (e.g. improper,
intentional) or outside causes that would invoke (2) or
{3).) absent such modification, a firm "late is late”
rule is preferable. ‘

S. 15.405(a) (2) (iv) defines a neutral rating as
"one that neither rewards nor penalizes offerors
without relevant performance history."” It goes on to
say that a neutral evaluation cannot affect an
offeror's rating but "it may affect the offeror's
ranking if a significant number of the other offerors
participating in the acquisition have past performance
ratings either above or below satisfactory."” Although
the proposed coverage is helpful in defining neutral,
it has the effect of treating a neutral rating as an
average rating, because it seems to require that an
offeror with a neutral rating be placed in the middle
of the scale. It should be made clear that, depending
upon the inherent risk associated with the acquisition,
being placed in the middle of the scale may result in a
ranking of a low to moderate risk. Therefore,
recommend that after the parenthetical reference to 41
U.S.C. 405, the following statement be added:
“Depending upon the inherent risk associated with the
acquisition, an offeror with a neutral rating may be
judged as posing a performance risk ranging from low to
moderate.”
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6. At 15.406, suggest adding a paragraph to
address “Communications with potential offerors between
solicitation issuance and receipt of proposals.” With
the shift toward more communications between the
Government and contractors, we believe communications
at this point would further enhance the process,
ensuring clearer understanding of the Government’s
requirements and the contractors’ ability to satisfy
those requirements. However, the coverage should make
it clear that the contracting officer will control any
discussions during this period.

7. 15.406(a) permits award without discussion,
subject to clerical/minor errors and certain errors
relating to past performance (relevance; information on
which the offeror has not had a chance to comment) .
Past performance communications are not advisable in
this context, because they can be complex, and may, in
a given acquisition, determine who gets the award.

8. The language at 15.406(b) "Communications with
offerors before establishment of the competitive range"
is confusing. We believe contracting officers will
have difficulty implementing it. This section will
become a likely source of much litigation, which will
undully delay the procurement process. Recommend
elimination of 15.406(b)1). This language is
restrictive and is inconsistent with the major shift

' toward more open communications.

9. 15.406(b) permits communications with offerors
before the competitive range is established to clarify
perceived deficiencies, weaknesses, errors, omissions
or mistakes. Recommend deleting the words “perceived
deficiencies, weaknesses,” because perceived
deficiencies and weaknesses are not ambiguities.

10. 15.406(d) (3) says that the contracting
officer must discuss weaknesses, deficiencies, and
other aspects of the proposal that could "be altered to
enhance materially the proposal's potential for award."
GAO requires that discussions be meaningful, so that
offerors are informed of their deficiencies and given
an opportunity to correct them. The language about
materially enhancing an offeror's opportunity for award
sounds more like technical leveling to force a proposal
up to a certain level, rather than pointing out where a
proposal fails to meet the government's requirements.
‘Therefore, we recommend the language be changed to read
" ., . aspects . . .that would prevent that proposal
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from being selected for award." 15,407 (a) permits
offerors to be eliminated from the competitive range
after discussions have commenced without being given
the opportunity to revise their proposals. As noted
above, GAO may not find discussions to be meaningful
unless offerors are given the opportunity to revise
their proposals.

11. We agree with the coverage in 15.406(d) (3)
permitting the government to tell an offeror that they
are offering too much in the way of enhancements in a
best value procurement.

12. 15.407 allows proposal revisions only at the
contracting officer's discretion. We recommend that
you remove this artificial barrier and permit offerors
to automatically revise their proposals as a result of
discussions. The government will then have
documentation to rely on when evaluating proposals.

In addition, at the present time offerors may change
anything in their BAFOs, unless they are specifically
and expressly barred from the risk of having their
proposal rating either increased or decreased. We
should be relying on the wisdom of offerors to
determine what they must change in their proposals, not
the dictates of Contracting Officers. From a
litigation standpoint, we open the door for many
protests from losing offerors that the winner exceeded
the scope of what is permissible in the revisions to
the winner's proposal.

13. Your description of unbalanced pricing at
15.503-5 is an improvement over the prior coverage
because it is much less confusing.

14. In light of the fact that the term .
"bargaining" is being introduced into the FAR for the
first time, it would be better to give it its own
definition in 15.001, rather than have it defined as a
subpart of the definition of the term "negotiation.”

Enclosure 1 provides additional comments for your
consideration, most of which are primarily editorial in
nature.
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We look forward to the dynamic changes and
improvements in the source selection process that this
proposed rule provides. My point of contact for this.
action is Mrs. Esther Morse, 703-695-3039.

Sincerely,

Edward G. Elgart |
Acting Deputy Assistant Secretary

of the Army (Procurement)

Enclosure
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 14.404-1(f)(2) Delete. Restriction to lowest price seems an unv’varrantcd'carryover from the
failed sealed bidding effort; at this point, *“use of negotiation” should allow a best value tradeoff.

15.002(b) Shorten to “minimize the complexity of the process, while maintaining imnpartial
and comprehensive evaluation of all proposals,” etc. '

15.103(c)(6) Delete. There should be no pre-set limit to give-and-take communications in the
course of oral presentations; by definition, these are not “discussions” (sec 15.406d). Our
experience with oral presentations shows that offerors expect, not unreasonably, that a face-to-
face meeting of the principal participants parties will include some on-the-spot give-and-take in
reaction to their presentations. If this is denjed, the sessions become more a matter of theatrics
than the “real-time interactive dialogue” which is their stated intent.

15.201(a) Correct “is encouraged” to “are encouraged.”
15.201(e) For "needé to” substitute “desires to.”

© 15.204-2(h) and 15.204-3 Revise UCF narrative to clarify distinction between Section H and
Section I: Section I should contain standard contract clauses whose text or detailed content is
derived from FAR and its supplements, Section H the ponstandard clauses specific to the
particular contract or to the contracting activity.

15.206(f) Revise beginning for clarity, to read: “If, in the judgment of the contracting officer
(based on market research or otherwise), an amendment proposed for issuance after offers have
been received is so substantial as to exceed what prospective offerors could reasonably have
anticipated, so that additional sources might likely have submitted offers had it been known to

them,”’etc.

15.302 Revise to state the policy in general terms ("It is the policy of the Government to
encourage the submission of new and innovative ideas to meet its present and future
requirements.”); then list particular programs which implement it, with FAR cites for each
(“Programs and techniques used by the Government to imyplement this policy include Broad
Agency Announcements (see 35.016)” etc.); then conclude “New and innovative ideas that do
not fall under topic areas publicized under those programs and techniques may be submitted as

unsolicited proposals.”
15.306-2(a)(5) Delete superfluous (and ungrammatical) “who is.”

'15.309(b) Change “each sheet” to “each page” or, preferably, “each portion” (to aliow for
electronic submission). - '

15.404(d)(3) Delete subparagraph (ii) at this time, change thresbold in (i) later when the

- change takes effect. Consider simplifying to one sentence: “Past performance shall be evaluated
... exceed $1,000,000; however, past performance need not be evaluated if ... (OFPP Policy
Letter 92-5).”

Enet /!
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" Letter 92-5).”
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... exceed $1,000,000; howeyer, past performance need not be evaluated if .. (QF,PP,?OZL -

)
© 15.405 Add subparagraph: “(c) For restrictions on use of support contractor personnei in
proposal evaluation see 37.203(d).” Absence of this very important cross-reference from current

" FAR has occasioned much confusion among users.

15.406(b)(1) This limitation on clarification is unnecessarily restrictive. Suppose one offer is

clearly among the best (and so will certainly form part of any competitive range) but contains an

" ambiguity; if it means what the cvaluators hope it does, it will be a clear winner and award can

be made without discussions. The proposed rule would needlessly preclude prompt resolution of
the uncertainty. :

15.408 Clarification of the last sentence may be desirable, indicating that quantification can
be useful as a supporting rationale but is not to be considered the sole driver of the source
selection decision. (If not, simplify “provide quantification of the tradeoffs” to read “quantify

the tradeoffs.”)

15.503-1 Subsection title “Prohibition on obtaining cost or pricing data” is confusingly harsh
wording, following immediately after the 15.503 section title “Obtaining cost or pricing data”;
substitute “Circumstances precluding obtaining cost or pricing data” or the like.

15.504-1(2)(2) and (3) appear surptisingly dismissive of price analysis, which has traditionally
been advocated as a sanity check that should be utilized in every acquisition, ¢.g., “You may be
able to make a price decision using price analysis alone, but you cannot make an equally sound
decision by relyiog solely on accounting and technical analyses of the proposed cost. In other
words, you must usc price analysis on every procurement.” (Armed Services Pricing Manual,
1986, paragraph 1.6 “Pricing Dogma”). Recommend replacing subparagraph (2) with a
statement similar to ASPM’s, and deleting “When appropriate” from subparagraph (3). Some
form of price analysis is always available, such as comparison with the historical cost of roughly

similar items.

15.504-1(c)(2)(i)(A) Better to specify *any identified allowances for contingencies,” to clarify

 that evaluators are to validate any contingency fund(s) identified as such in the contractor’s

proposal, but not to allow inflated numbers elsewhere to pass as provision for (unmentioned)
contingencies that may arise.

inappropriate; since the purpose is to gather data for consideration of breakout in future
procurements, the circumstances of the instant procurement are irrelevant.

15.504-1(f)(2) The qgali'ﬁcation “unless adequate price competition is expected” seems

© 15.504-3(c)(1)(ii) “Unless the contracting officer believes” should be “‘determines,” since
there should be a written record for the audit trail.

15.504-3(c)(5) Relocate misplaced “to the Government” to follow “submit.”

2”
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Author: daniel_ﬁamanskis@phil.fisc.navy.mil at internet -

Date: 7/14/97 10:41 AM

Priority: Normal

TO: farcase 95-029 at GSA-V:

Subject: FAR PART 15 REWRITE COMMENTS

Subject: FAR PART 15 REWRITE COMMENTS
Author: DANIEL DAMANSKIS at FISC-PHILA
Date: 7/14/97 9:59 AM

These comments are from a team of contracting officers at the following
Navy contracting office:

FISC Norfolk Detachment Philadelphia

700 Robbins Avenue, Bldg. 2B

Philadelphia, PA 19111-5082

Point of Contact: Daniel Damanskis (215) 697-9730
E-Mail Address: daniel—damanskis@phil.fisc.navy.mil

Comments on FAR Part 15 Rewrite:

We feel that the majority of the FAR Part 15 rewrite is superfluous. It
appears in many sections to be a veiled attempt to codify much of previous
case law evolving from GAO decisions. The sheer volume of specifics
jincluded in the eighty plus pages involves unnecessary minutia. We have
always used many of the specifics included in the rewrite since much of what
has been spelled out in detail was always available and within the
discretion of contracting officers in exercising their authority. We feel
the majority of the rewrite would better serve the contracting community if
it were included in the form of a Guide Book gimilar to some of the recent.
Best Practices Guides issued by OFPP and not included as additional
regulation added to the FAR.

specific comments relating to Group A:

FAR 15.201(f): There needs to be clarification as to the distinction
between what is "general” information that may be disclosed at any time and
*gpecific” information about a proposed acquisition that must be made
available to the public as soon as possible. This section has the
potential to "open up pandora's box" since the control of information
outside of the 1102 acquisition community and improper release of specific
information will lead to some companies getting an unfair advantage and the
disclosure of this unfair advantage may not come to light until much later
in the acquisition cycle and jeopardize the integrity of the acquisition
process on individual actions. '

FAR 15.207(c): We have a concern that inclusion of the language as written
could be a problem unless the words "at the discretion of" is added before
vthe contracting officer” in the first sentence. The potential exists that
offerors may intentionally submit offers particularly those in electronic
format as an intentionally scrambled transmission to provide additional time
to respond to solicitations particularly if the contracting officer is not
permitted discretion to determine if the additional time for submission
beyond that granted all offerors should be allowed. The current language
appears to bind the contracting officer to allow for resubmission
automatically if the document is unreadable and only allow for discretion as
to the amount of time that will be granted to permit a resubmission of the
offer via facsimile or electronically.

FAR 15.404(f)3 We feel that this paragraph should be rewritten as follows:

JUL 141997



(£) The solicitation shall also state, at a minimum, the relative )
importance of all evaluation factor other than cost and price, when \::7—2522?
combined, in relation to cost and price. ;v 3

vimiting the relative importance of non-price evaluation factors to the
three choices of eignificantly more important than, approximately equal to,
and significantly less important than is too restrictive. There are other
variations that may be appropriate in deciding the relative weights the
gource selection plan may want to utilize depending on the individual
circumstances.

Otherwise, you could make the three choices as examples only by adding the
preface "such as” before listing the three specific choices.
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Author: ddennis@ngb-emh2.army.mil at internet

Date: 7/14/97 2:43 PM y ;z
Priority: Normal a 0 Z? </
TO: farcase 95-029 at GSA-V %' h
Subject: fwd: Comments on FAR Case 95-029

Pleése see following message.

Original Text
From D DENNIS, on 07-14-97 2:35 PM: -
To: internet[95-029@www.gsa.gov]

Group A Comments

General: Recommend a three to six month period for training after
_ promulgation of the revision and prior to implementation. Implementation
would be permissive during this phase in period..

Uniform contract format and Letter RFP's: 15.203(e) sets forth the
circumstances when letter RFP's may be used.
15.204 sets forth situations in which use of the uniform contract format
need not be used and includes item (d) Letter requests for proposals.
I agree that letter RFP's need not be in uniform contract format but
recommend that 15.204(d) be modified to indicate that contracts resulting
from letter RFP's should comply with the uniform contract format.

Late proposals: Proposed FAR 15.208(c) (1) provides that late
proposals, modifications and other revisions may be accepted by the
contracting officer provided -- the contracting officer extends the due
date for all offerors. Does this mean the PCO may extend the due date
after the date and time for receipt of proposals has passed or only before
proposals are due? : ‘

'P:oposed FAR 15.208(c)(3) sets forth circumstances under which a
contracting officer may accept late proposals, modifications and final

revisions _ and includes the situation where in the
contracting officers- judgment the offeror demonstrates by submission of
factual information the circumstances causing the late submission

were beyond the immediate control of the offeror. What is "beyond the

immediate control" of an offeror? .
a. Late delivery by Federal Express or another carrier selected

by the offeror to deliver the proposal?
b. Traffic delays when the offeror is on the way toldeliver the

‘proposal?
¢. Weather?

Also see FAR 52.212-1 concerning late proposals.
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July 14, 1997

General Services Administration

FAR Secretariat (MVRS) BY HAND
18th & F Streets, N.W.--Room 4037 :
Washington, D.C. 20403

Re: FAR Case 95-029

Dear Sir or Madam:

The Computer & Communications Industry Association is pleased to
submit these comments on the FAR 15 Rewrite. Except as otherwise noted in
these comments, all FAR references are to the FAR numbers in the proposed FAR
15 Rewrite. '

Although this version of the FAR 15 Rewrite has some improvements over
the September 12 draft, there are still a number of areas in which further work is
required. The draft still permits unreasonable restrictions of competition that are
against the interests of both vendors and taxpayers. Our specific concerns are
discussed below.

FAR 15.101-2—~Lowest Price Technically Acceptable Source Selection Process

CCIA applauds the FAR drafters' decision to remove language that would
have given contracting officers impermissibly vague discretion regarding
proposal revisions. CCIA believes that this section is much improved as a result
of this change. However, the section as revised raises a legal issue regarding the
use of past performance evaluations. The proposed regulation provides that
"Past performance shall be evaluated as a non-cost factor. ..." and that offerors
shall be evaluated to determine whether they meet or exceed "the acceptability
standards for non-cost factors.” This language strongly implies that an offer not
meeting the non-cost factors' acceptability standards (including the standards
applicable to past performance) must be rejected.

The proposed regulation creates a conflict regarding the evaluation of
small businesses' past performance under the lowest price, technically acceptable
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evaluation approach. GAO has already stated in one bid protest decision that
SBA referral for a certificate of competency is mandatory when past performance
is evaluated on a pass/fail basis, and the agency rejects a small business for
failing the past performance standard. See T. Head & Co.. Inc,, B-275783, March
27,1997. Accordingly, the regulation should direct contracting officers to refer
any proposed rejection of a small business to the SBA so that the Certificate of
Competency process can be completed. GAO has apparently made a similar ¢
recommendation. See Federal Contracts Reports, Vol. 97, June 30, 1997 at 767.
In light of these problems, the regulation should also advise contracting officers
to strongly consider omitting the past performance evaluation factor, as
permitted by proposed FAR 15.404 (d) (3) (ii), when using the lowest price,
technically acceptable selection process. ~

FAR 15.102--Multi-Step Source Selection Technique

Although this section is a significant improvement over the initial version,
CCIA believes that the multi-step technique is still vague and of little utility. The
regulation gives little guidance to contracting officers as to how this technique is
supposed to work. Offerors are not required to submit “full proposals” initially,
but they must provide "at a minimum, the submission of statements of
qualifications, proposed technical concepts and past performance and pricing
information.” There is not much left for the subsequent, "full proposal.” Also,
agencies are supposed to evaluate the initial proposal submission using all of the
solicitation's evaluation factors. These same factors will also be used at
subsequent stages in the procurement. It is very difficult to see why multi-step
provides any savings in time or expense over the normal procurement practice of
evaluating initial proposals and establishing the competitive range. This point is
particularly apt if the FAR 15 Rewrite's restrictive definition of the competitive
range remains in effect. As proposed, multi-step source selection adds traps for -
the unwary while providing no improvement to the acquisition process.

FAR 15.208--Submission. Modification, Revision and Withdrawal of Proposals

CCIA continues to question the need for the revision to the late proposals
clause that is contained in FAR 15.208 (c) (3). In CCIA's view, the addition of
further reasons to accept late proposals will only lead to needless litigation as to
whether the offeror's proposal was late because of circumstances "beyond the
immediate control of the offeror.” There is no need for this new exception,
particularly since contracting officers are already given the opportunity to accept
any late proposal if they extend the due date for all offerors. (FAR 15.208 (c) (1))-
By fairly enforcing the current late proposal rules, contracting officers are already
achieving the desirable result of encouraging vendors to submit their proposals
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on time. The proposed change will have the opposite effect, and truly represents
a solution in search of a problem.

The use of the phrase "immediate control" is also troubling. To our
knowledge, this phrase has no current role in Government contract law. Itis
unclear what "immediate” (as opposed to proximate?) control means. The
current default clause in FAR 52.249-8 excuses contractor defaults "if the failure
to perform the contract arises from causes beyond the control and without the
fault or negligence of the Contractor.” See current FAR 52.249-8 (c). Ata
minimum, the proposed exception to the late proposal rule should use language
that has already been construed in an established body of law. CCIA also
supports the GAO's suggestion that contracting officers should not invoke this
proposed exception unless they determine that “it is unlikely that a competitive
advantage will occur.” See Federal Contracts Reports, Vol. 97, June 30, 1997 at
767.

We do not, however, support the GAO's proposed addition of the word
"improper" to FAR 15.209 (c) (2). Any Government action or inaction that causes
a proposal to be late is, by definition, "improper". The proposed qualification
does not contribute any clarity, and creates the unfortunate situation in which the
Government could réject a proposal whose lateness was caused by "proper”

Government action or inaction, whatever that means.
AR 15.405--Pr ] Evaluati

CCIA remains concerned that the FAR 15 Rewrite omits the language in
current FAR 15.610 (c) (6), which requires the contracting officer to "[plrovide the
offeror an opportunity to discuss past performance information obtained from
references on which the offeror had not had a previous opportunity to comment.”
CCIA believes that it is not enough simply to rely on the general provisions of
FAR 15.406 (d), which define general criteria for communications with offerors.
Past performance information is qualitatively different from other evaluation
data that is gleaned from offerors’ proposals, and for which the offeror is the only
source. Past performance information comes from third parties whose reliability
and motivations cannot be readily assessed by Government evaluators. The only
reliable way of checking derogatory information is to obtain the offeror's
rebuttal. In this manner, the Government will minimize the chance that biased or
erroneous data will infect its evaluation. Since it is often hard to gauge the effect
of derogatory information on an overall past performance evaluation, it is better
to maintain current practice and allow offerors to address all derogatory
information, rather than leaving it to contracting officers to decide which
derogatory information should be discussed with offerors.
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CCIA commends the FAR drafters for removing language that would
have permitted a contracting officer to set an arbitrary limit on the number of
proposals that could be included in the competitive range before the first
proposal was received. This provision was an invitation to irrational
procurement, and was appropriately removed from the FAR.

On the other hand, the proposed regulation on the competitive range
(FAR 15.406 (c) (2)) still contains a competitive range test that is inconsistent with
the structure established by the Federal Acquisition Reform Act (FARA) and the
goals of full and open competition.

FARA does not contain a statutory definition of the competitive range.
This decision may be construed as an endorsement of the current regulatory test,
which requires inclusion of all proposals that have a reasonable chance of
receiving award. FARA permits the Government, in certain instances, to limit
“the number of proposals in the competitive range, in accordance with the
criteria specified in the solicitation, to the greatest number that will permit an
efficient competition among the offerors rated most highly in accordance with
such criteria." (Emphasis added). Proposed FAR 15.406 (c) (2) limits the
competitive range to "those proposals most highly rated. .." Under this test, the
agency would never have to include more than the two, top rated proposals in
the competitive range. The proposed language does not require contracting
officers to include the "greatest number” of proposals in the competitive range.

The proposed FAR language stands the statutory scheme on its head.
FARA authorizes, in some procurements, limiting the competitive range to the
greatest number of proposals that will permit efficient competition. The
proposed FAR 15 Rewrite permits a more restrictive limitation of the competitive
range than the exception in FARA. Why would a contracting officer ever invoke
the exception, which requires inclusion of the greatest number of proposals,
when the general rule in FAR 15.406 (c) (1) does not? The FAR 15 Rewrite
allows, in all procurements, a more restrictive definition of the competitive range
than the test established in FARA for some procurements.

CCIA continues to believe that there is no need to revise the competitive
range test that is contained in current FAR 15.609 (a). This test supports full and
-open competition and has the additional advantage of clarity. Its terms have
been sufficiently litigated so that there will not be a new wave of protests to test
its meaning. Since FARA specifically authorizes contracting officers to reduce
the proposals in the competitive range for reasons of efficiency, the statute
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~ eliminates any concern that the FAR's current, competitive range test will include
too many proposals in too many procurements. CCIA also continues to believe
that prior to promulgating a new, restrictive definition of the competitive range,
it is better to implement an advisory downselect process and see whether this
change addresses whatever problem the FAR drafters perceive.

If the FAR drafters persist in advocating a new competitive range test,
then the new draft must at least convey the idea that the competitive range
should include more proposals, rather than less. The competitive range is
established at the point in the procurement where the Government's
requirements are often in flux, and the chance for miscommunication is high.
CCIA suggests that the drafters revise the language in proposed FAR 15.406 (c)
to state that, "Based on the ratings of each proposal against all evaluation criteria,
the contracting officer shall establish a competitive range comprised of all highly
rated proposals, unless the range is further reduced for purposes of efficiency
pursuant to paragraph (c)(2) of this section.”

CCIA is also troubled by the FAR drafters’ failure to accept the regulatory
challenge imposed by FARA to specify the conditions in which efficiency can be
used to limit the competitive range. At a minimum, agencies should be required
to take all reasonable steps to reduce the burden of the procurement process
before excluding offerors from the competitive range. These steps include
establishing page limits for proposals, electronic proposal submission and
evaluation, and use of streamlined evaluation criteria that can be evaluated on a
checklist basis.

406- icati i

Subsection (e) drops the current prohibitions contained in FAR 15.610 (e)
against auction techniques. CCIA believes that this prohibition should be
retained, and is not inconsistent with the types of information that proposed FAR
15.406 (e) (3) permits contracting officers to reveal.

FAR 15.407--Proposal Revisions

~ Subsection (b) is significantly improved over the prior version. CCIA
believes that some additional changes will further improve this section. First,
offerors should be given an opportunity to revise their proposals prior to
establishing a second, competitive range. This step is necessary to insure that
proposals are properly evaluated before they are excluded from the
procurement. Second, the regulation should provide that each offeror will
receive equal amounts of time for proposal revisions (unless otherwise agreed
between the offeror and the Government). Although CCIA does not believe that
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common cut-offs are necessary for each round of revisions prior to BAFOs,
offerors must be treated fairly. The best way to avoid unfairness is simply to give
everyone equal time for revisions, even if the submission of revisions (prior to
final proposal revisions) is staggered.

CCIA is also puzzled by the language in FAR 15.407 (a) allowing the
Government to exclude from the procurement an offeror that was initially
included in the competitive range "whether or not all material aspects of the
proposal have been discussed. .. ." This implies that the first stage is
meaningless and that an offeror may be peremptorily excluded from a
procurement because his proposal has been surpassed by other offerors who
have had the benefit of full discussions with the Government. Under the
proposed regulatory scheme, a contracting officer could hold discussions with
some, but not all offerors or hold full discussions with some offerors and partial
discussions with others. The opportunities for unfair treatment in this proposal
are troubling. The proposed regulation is a dramatic departure from current law,

‘which permits a proposal to be excluded in a second determination of the
competitive range only after the contracting officer complies with current FAR
15.610 (b), which requires discussions "with all responsible offerors who submit
proposals within the competitive range."

FAR 15.606--Pgstaward Debriefing of Offerors

This section contains two provisions regarding the timeliness of protests
(15.606 (a) (4) (ii), (iii)) that should be deleted. A similar provision is also
contained in FAR 15.605 (a) (1). Both regulations purport to interpret the
timeliness rules established by GAO in 4 CFR § 21. As a policy matter, CCIA
believes that the GAO bid protest system should be administered by the GAO
through its regulations and decisions, and not through the FAR. The inclusion of
FAR provisions on matters within GAO's purview creates a potential for conflict
that should be avoided. ‘

These provisions are also bad policy. By arbitrarily starting the deadline
for protesting at a point where the offeror lacks significant information, the
regulation encourages protests based on rumor, speculation or the
understandable desire to avoid rejection based on untimeliness. The regulation
also penalizes offerors who request delayed debriefings. There are good reasons
for making this request. The amount of information that can be conveyed ata
post-award debriefing is significantly greater than the amount of information
provided in a pre-award debriefing. An offeror should be allowed to make a
reasoned business decision as to whether a protest is appropriate based on as full
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an understanding as possible of the basis for award and the offeror's competitive
position in the procurement.

Finally, the proposed regulations are based on a serious factual error. The
decision to start the protest clock running when an offeror is excluded from the
competitive range, or when he receives notice of award assumes that the offeror
will always have adequate information, on those dates, regarding the decision to
protest. But the notice that an offeror has been excluded from the competitive
range, for example, often conveys no more than that the offeror has been
excluded. The receipt of notice does not tell the offeror how, why, or on what
basis the Government made its decision. To state by regulatory fiat that
timeliness runs from receipt of notice assumes facts regarding the offeror’s
knowledge that are very frequently untrue.

FAR 15.608--Discovery of Mistakes

This provision defines the rules that apply to mistakes discovered after
award. Current FAR 15.607 contains useful procedures regarding the disclosure
of mistakes before award. We believe that these procedures should be retained
in the FAR 15 Rewrite.

We appreciate the opportunity to provide these comments, and would be

pleased to discuss these matters further at your convenience.

Sincerely,

EotrendF 3/“*/7
Edwa‘:: ;;iack ‘ (’,#('/
President
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General Services Administration
FAR Secretariat (VRS)
1800 F Street, NW
Room 4035
" Washington, DC 20405

Re: FAR case 95-029

The Associated General Contractors of America (AGC) appreciates the opportunity to
comment on the above-referenced proposed rule. AGC represents more than 33,000 of the
United States construction industry's leading firms, including 7,500 general contractors. AGC

‘member firms are engaged in the construction of the nation's commercial buildings, factories,
warehouses, highways, bridges, airports, water works facilities, waste treatment facilities, dams,
water conservation projects, defense facilities, multi-family housing projects, and site preparation
and utilities installation for housing developments. :

[1]  Industry impact.

In 1995, federal construction spending totaled over $16 billion. Changes proposed under
the rewrite to FAR 15 will have significant impacts on the way federal construction
contracts are negotiated. In particular, AGC is concerned over how the proposed changes
will affect small businesses, which account for approximately 95% of AGC's
membership. In this regard, AGC is concerned with the Government's decision not to
certify this proposed rule as a "major rule." This failure means that the proposed rule will
not be subject to a review under the Small Business Regulatory Enforcement Fairness Act
(SBREFA), which was enacted to protect small businesses from enforcement of arbitrary
or harmful rules without offsetting benefits.

JUL 14 1997
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2]  15.101-2 Lowest price technically acceptable source selection process.

AGC suggests that "[cJommunications," as incorporated under 15.101-2(b)(4), should be
limited to clarifications and should not be used in a manner that would allow preferred
offerors an opportunity to improve their proposal.

31 15.102 Multi-step source selection technique.

AGC is concerned that under 15.102(c) offerors who are eliminated from the competitive
range following the initial competitive range determination are unable to participate ". ..
in any subsequent step." AGC suggests that when a solicitation has been significantly
amended, an offeror who has previously been eliminated from the competitive range: may
deserve to be reinserted into the competitive range based on the significantly changed
circumstances. 15.102(c) should be revised to provide this discretion to the contracting
officer.

[4] 15.103 Oral presentations.

AGC generally supports cost-effective oral presentations. AGC is concerned, however,
that the proposed rule does not provide sufficient guidance for ensuring that oral
presentations are as fair and cost effective as possible. AGC suggests that cost-effective
parameters be established for structuring oral presentations. AGC further suggests that a
videotape or audiotape of all oral presentations should be required under 15.103(d) to
assist agency decisionmakers and others with an accurate record for reflection and
review.

[5] 15.201 Presolicitation exchanges with industry.

AGC is concerned that one-on-one meetings under 15.201(c)(4) could remove the
appearance of impartiality from a competition. AGC suggests deleting this subpart.

[6] 15.205 Issuing solicitations.

AGC encourages agencies to make all solicitation sets available free of charge to industry
associations and other not-for-profit organizations for purposes of making the solicitation
sets widely available.

[71 15.206 Amending the solicitation.

AGC suggests revising 15.206(e) so that all offerors of a solicitation, including those who
have been eliminated from the competitive range, receive amendments to the solicitation.
As discussed in section 2 of this comment, AGC believes that offerors previously
removed from the competitive range should be allowed to rejoin the competitive range

" based on an amendment to the solicitation.
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AGC believes that 15.206(g) is unfair. A new solicitation should occur if the
Government plans to award a contract based on a departure from its stated requirements.

[8]  15.207 Handling proposals and information.

AGC believes that the issue of timely resubmission is not adequately addressed under
15.207(c). Although the contracting officer is required to notify an offeror "immediately"
if resubmission, due to the unascertainability of the submitted document, is required, the
resubmission is not required to occur immediately. AGC believes the Government
should provide safeguards to prevent an appearance of purposeful delay.

(9] 15.405 Proposal evaluation.

Given the increasing importance of the collection and use of past performance
information in the selection process, AGC believes it is important that the Government
move toward a system that is fair and impartial to all parties. AGC suggests
modifications to 15.406 which will effectuate fair procedures for past performance
information evaluations.

[10] Past performance.

General note on past performance: The proposed Part 15 rewrite properly acknowledges
the importance of past performance information in the source selection process.
However, because the proposed rewrite does not require all apparent deficiencies ina
contractor's past performance to be discussed during the evaluation process, it falls short
of both adequately protecting contractor rights and ensuring that the Government does

" business with those contractors that are properly qualified. As such, AGC proposes
revisions to these rules that would require contracting officers to explain fully all
deficiencies in every offeror's past performance information at any stage where a decision
is being made that would affect the rights of that offeror (e.g., award without discussions,
establishment of the competitive range, and source selection decision).

AGQC believes these modifications are necessary in order to ensure that source selection
officials are relying on complete, accurate, and current past performance information. At
present there is no uniform system in place throughout the Government concerning
performance reviews for contractors. Recent judicial decisions (as well as rulings from
the Comptroller General) make it clear that the lack of uniformity concerning the
generation, analysis, and reporting of past performance information has oftentimes
resulted in source selection officials using information that is not the most current or

accurate.

The approach AGC suggests would ensure that offerors and source selection officials
would have the opportunity to discuss openly and freely that information within the
source selection official's possession relating to each offeror's past performance. AGC
suggests the following modifications pursuant to past performance evaluations:
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Under 15.406(a)(1), delete the parenthetical expression that follows the words

" .. aspects of proposals . . ." and insert the following new sentence: "Whenever
the Government determines that it is appropriate to make award without
discussions, the Government shall nonetheless provide all offerors that received
less than the maximum possible score, ranking, rating or evaluation on the past
performance element(s) of the evaluation criteria the opportunity to address the
reasons therefore and amend their proposals accordingly before any final award
decision is made." o

Under 15.406(b)(3), delete section "(ii)".

Under 15.406(b)(4), revise to read as follows: "Shall address all adverse past:
performance information that caused any offeror to receive less than the
maximum possible score, ranking, rating or evaluation on the past performance
element(s) of the evaluation criteria, irrespective of whether the offeror previously
had an opportunity to comment upon such information."

Under 15.406(d), insert new section (4) as follows: "The contracting officer shall
discuss with each offeror still being considered for award all information in the
Government's possession that caused any offeror to receive less than the
maximum possible score, ranking, rating or evaluation on the past performance
element(s) of the evaluation criteria, and provide any such offeror the opportunity
to address the reasons therefore and amend its proposal accordingly before any

final award decision is made."
15.406 Communications with offerors.
AGC is concerned that appropriate safeguards have not been sufficiently established to
prevent charges of partiality based on communications and/or discussions which are

allowed to occur under 15.406 as proposed.

Under 15.406(b)(2), it appears the Government may enter into communications which

could extend beyond merely clarifying a nonunderstood provision in a proposal. Clearly,

the government could "facilitate the Government's evaluation process" by unintentionally
or intentionally coaching an offeror during a communication, notwithstanding the
government's disclaimer later in this section. Communications should be narrowly
tailored to allow the government to gain a full understanding of a proposal but not to
allow the Government to provide an advantage to any particular offeror.

AGC continues to maintain that determination of the competitive range is a problem.

- Under 15.406(c)(1), agencies are required to establish a competitive range based on

proposals from the "most highly rated” offerors, unless the range needs to be reduced

for reasons of government efficiency. 15.406(c)(2) allows the contracting officer to limit
the competitive range to "the greatest number that will permit an efficient competition
among the most highly rated proposals.” This language can result in a competitive range
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consisting of one preferred offeror, who then becomes the only offeror to submit a final
proposal. This interpretation is facilitated by an exemption to the requirement to obtain
cost or pricing data, 15.503-1(c)(1)(iii), which considers as "adequate price competition"
-- for purposes of exempting an offeror from providing cost or pricing data -- acquisitions
where only one proposal is actually received and the offeror had no expectation of
competition. It is hard to contemplate a competition of one as competitive. AGC
therefore encourages the Government to disallow down-selection of offerors based solely
on efficiency. '

AGC also has concerns over the conduct and purpose of "discussions" which take place
with offerors determined to be in the competitive range. AGC is concerned generally
over the possibility that offerors can be treated unequally by a contracting officer. |
Adequate safeguards to prevent a "better discussion" with a preferred offeror are not
apparent.

A further concern is that 15.406(d)(3) can be read as encouraging contracting officers to
engage in bid shopping. This can particularly be a concern where agencies have
established weighted guidelines for profit or fee prenegotiation objectives and contracting
officers are concerned about deviating from the prenegotation standard, despite what the
market may be indicating. AGC applauds policy guidance on profit set forth in sections
15.504-4(a)(3) and 15.505(a) and encourages the government to instruct contracting
officers that the purpose of "discussions" should not be to reduce contractor profit to zero.

[12] 15.503 Obtaining cost or pricing data.

AGC is concerned that 15.503-1(c)(1)(iii), which considers as "adequate price
competition" -- for purposes of exempting an offeror from providing cost or pricing data
-- acquisitions where only one proposal is actually received and the offeror had no
expectation of competition, provides an opportunity for contracting officers to limit the
competitive range unfairly. AGC believes that by definition there can not be "adequate
price competition" where only one offeror submits a proposal. Therefore, AGC suggests
that 15.503-1(c)(1)(iii) be deleted.

[13] 15.504-1 Proposal analysis techniques;

AGC is concerned that adequate guidelines have not been established for performing a
cost realism analysis under 15.504-1(d). AGC notes that the appearance of impartiality
can be lost if it appears that a probable cost determination under 15.504-1(d)(2)(ii)
benefits a preferred offeror.

(14] 15.504-4 Profit.

AGC is concerned that 15.504-4(c)(6) not be interpreted by contracting officers to mean
that change orders for the same type of work should always be assigned the same target
profit or fee. Each construction project is unique and contracting officers should always
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consider the particular circumstances involved in a change or modification, even though
the work involved may look similar to previous actions.

[15] 15.505 Price negotiation.

AGC applauds the policy guidance at 15.505(a) reading: ". . . A fair and reasonable price
does not require that agreement be reached on every element of cost, nor is it mandatory
that the agreed price be within the contracting officer's initial negotiation position. . . ."
AGC agrees with the Government that best value will result from a negotiation that is
governed by the market. '

(16] 15.507-1 Defective cost or pricing data.

AGC believes the standard at 15.507-1(b)(6)(ii) is impossible to prove. The language
allows a contracting officer to disallow an otherwise allowable contractor offset of
defective cost or pricing data if "[t]he government proves that the facts demonstrate that
the price would not have increased in the amount to be offset even if the available data
had been submitted before the date of agreement on price.” This provision could result in
lengthy and costly litigation. It should therefore be deleted. '

AGC is also concerned regarding the treatment of prime contractors relative to
subcontractors and certification of defective cost or pricing data under 15.507-1(e). This
section allows contracting officers to reduce the prime contract price when prime
contractors have certified defective subcontractor cost or pricing data. AGC believes a
"good faith reliance" exception to the prime contract price reduction should exist for
prime contractors who do not have knowledge of the defect or could not have gained
knowledge of the defect with due diligence, unless the exception would provide a
"significant windfall profit" to the prime contractor.

[17] 15.605 Preaward debriefing of offerors.

AGC believes a clarification is necessary under 15.605(2)(2). If an offeror under this
section does not submit a timely written request for a preaward or delayed debriefing due
to the direction of the contracting officer, for the purposes of 4 CFR 21.2(a)(2) timeliness
shall be determined using the date the offeror submits a written request for a preaward or
delayed debriefing as the date of notice of exclusion from the competition.

[18] 15.607 Protests against award.

AGC encourages the Government to delete "and are requested to submit revised
proposals.” from 15.607(b)(2). This language can be read to enable the government to
select preferred offerors to the exclusion of other qualified offerors, including the
protestor, who were in the competitive range on a protested award.



AGC recognizes and appreciates the hard work the Government has undertaken in
addressing the many issues involved in federal negotiated contract regulations. At the
Government's request, AGC welcomes the opportunity to discuss or clarify these comments.

Christopher S. Monek
. Executive Director
Market Services b



U.S. General Services Administration
Office of Inspector General

General Services Administration
FAR Secretariat (MVRS)

18th & F Streets, N.W. .

Room 4035

Washington, DC 20405

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B
Dear Sir or Madam:

The Office of Inspector General (OIG), General Services
Administration (GSA), appreciates the opportunity to submit its
comments on FAR Case 95-029, a proposed rule which would rewrite
FAR Part 15, Contracting by Negotiation, in order to *“infuse
innovative techniques into the source selection process, simplify
the process, and facilitate the acquisition of best wvalue.” Our
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to
request audit assistance in negotiating contracts. As you may
know, GSA OIG auditors perform, at the request of contracting
officials, audit reviews and prepare field pricing reports on
proposals for negotiated contracts. '

Current FAR coverage provides, at section 15.805-5(a) (1), that
contracting officials shall request a field pricing report before
negotiating any contracting actions above $500,000 unless they
have available adequate information to determine price
reasonableness. Proposed section 15.504-2(a) would provide that
contracting officers “should request field pricing assistance when
the information available at the buying activity is inadequate to

determine a fair and reasonable price.” We would advocate
retaining the «current standard which, while it provides
contracting officials with sufficient flexibility and

appropriately vests them with discretion on a case-by-case basis
to not require field pricing support if appropriate, nevertheless
affirmatively sets out the threshold of $500,000 and requires
contracting officers to obtain field pricing support in instances
where adequate price reasonableness information is not available
for contracting actions over that threshold. We feel the current
regulatory language more appropriately emphasizes and encourages

18th and “F” Streets, NW, Washington, DC 20405

Federal Recveling Program ’.’ Printed on Recveled Paper
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the use of field pricing support to aid in the negotiation of
significant contracting actions.

If you have any questions relating to these comments, please feel

free to call Kathleen S. Tighe, Counsel to the Inspector General
on (202) 501-1932.

Sincerely,

William R. Barton
Inspector General



U.S. General Services Administration
Office of Inspector General

General Services Administration
FAR Secretariat (MVRS)

18th & F Streets, N.W.

Room 4035

Washington, DC 20405

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B
Dear Sir or Madam:

The Office of 1Inspector General (0IG), General Services
Administration (GSA), appreciates the opportunity to submit its
comments on FAR Case 95-029, a proposed rule which would rewrite
FAR Part 15, Contracting by Negotiation, in order to *“infuse
innovative techniques into the source selection process, simplify
the process, and facilitate the acquisition of best value.” Our
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to
request audit assistance in negotiating contracts. As you may
know, GSA OIG auditors perform, at the request of contracting
officials, audit reviews and prepare field pricing reports on
proposals for negotiated contracts.

Current FAR coverage provides, at section 15.805-5(a) (1), that
contracting officials shall request a field pricing report before
negotiating any contracting actions above $500,000 unless they
have available adequate information to determine price
reasonableness. Proposed section 15.504-2(a) would provide that
contracting officers “should request field pricing assistance when
the information available at the buying activity is inadequate to

determine a fair and reasonable price.” We would advocate
retaining the current standard which, while it provides
contracting officials with sufficient flexibility and

appropriately vests them with discretion on a case-by-case basis
to not require field pricing support if appropriate, nevertheless
affirmatively sets out the threshold of $500,000 and requires
contracting officers to obtain field pricing support in instances
where adequate price reasonableness information is not available
for contracting actions over that threshold. We feel the current

regulatory language more appropriately emphasizes and encourages

18th and “F” Streets, NW, Washington, DC 20405
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the use of field pricing support to aid in the negotiation of

significant contracting actions.

If you have any questions relating to these comments, please feel
free to call Kathleen S. Tighe,_Counsel to the Inspector General
on (202) 501-1932.

Sincerely,

William R. Barton
Inspector General
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Ms. Shdron A. Kiser

General Serxrvices Administration
FAR Sedretariat (MVRS)

1800 F |Street, NW, Room 4037
Wachington, DC 30405

Re: 'FPR_Case 95-029
Dear Mﬁ' Kiser:

THis is in response to the proposed rule 95-029, Part 15
Rewrite: Contracting by Negotiation and Competitive Range
Determinations. The Environmental Protection Agency (EPA) has
the following comments regarding the rewrite:

. The evaluation factors and subfactors in FAR 15.404
have eliminated the environmental objectives as
prescribed in Executive Order 12873 dated October 20,
1993, Federal Acquisition, Recycling, and Waste
Prevention. These objectives are currently set forth
in FAR 15.605. EPA favors retaining the environmental
objectives, which are addressed in FAR Part 23, as
evaluation factors.

d FAR 1.102-2(c) (3) states in the second sentence that
“All contractors and prospective contractors shall be
treated fairly and impartially, but need nat he treated
the same.” While we agree with this concept, it
represents a dramatic shift from previous policy as it
pertains to source selection. One could argue that it
would be difficult to treat prospective contractors
fairly and impartially if they are not afforded the
game treatment. Consideration should be given to
revising the sentence to read as follows: *...The goal
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of'participants in the system is to treat all
contractors and prospective contractors fairly and

impartially..

. FAR 6.101(b) states in part that “Contracting officers
shall provide for full and open competition...that [is]
best suited to the circumstances of the contract action
and consistent with the need to fulfill the
Government‘’s requiremento cfficiently.” It is unclear
what is implied or intended by the statement ...fulfill
the Government’s requirements efficiently...”

. FAR 15.000, which addresses the scope ¢f the part,
omits any referencc to limited competitions such as
acquisitions conducted under FAR 6.2, Full and Open
Competition After Exclusion of Sources. The scope of
Part 15 should clearly state that it applies to
competitive, noncompetitive, and limited competitive
negotiatcd procurements.

. FAR 15.001 Definitions. This section as a whole does
not recegnize communications or discussions with

of ferors which occcur before receipt of proposals.
Language should be added to include couummunications or
clarifications which may be necessary during the period
between solicitation issuance and receipt of proposals.

. FAR 15.001 Definitions--Communications: it should
indicate Lhal communications occur after the receipt of
initial propocsals.

. FAR 15.001 Definitions--Negotiation: it should
indicate that negotiation occurs after receipt and
evaluation of inircial proposals. '

. FAR 15.001 Definitions--Proponsal modification: it
should state that it is a change made to a proposal .
before the solicitation’s (or an amendment to the
solicitation’s) closing date and time.

. FAR 15.002 addresaea types of negotiated acquimition.
: It should also refer to acquisgitions with limited
competition. . In 15.400 the scope of the subpart has

2
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of participants in the system is to treat all
contractors and prospective contractors fairly and
imparctially...”

J FAR 6.101(b) states in part that “Contracting officers
shall provide for full and open competition...that [is]
best suited to the circumstances of the contract action
and congistent with the need to fulfill the
Government’s requirements efficiently.” It is unclear
what ir implied or intendcd by the statemeal ...fulfill
the Government's requirements efficiently...”

. FAR 15.000, which addresses the scope of the part,'
omits any reference to limited competitions such as
acquisitions conducted undcr FAR 6.2, Full and Open
Competition After Exclusion of Sources. The scope of
-Part 15 should clearly state that it applies to
competitive, noncompetitive, and limited competitive
negotiated procurements.

. FAR 15.001 Definitions. This section as a whole does
not recognize communications or discussions with
offerors which occur before receipt of proposals.
Language should be added to include communications or
clarifications which may be necessary during the period
between solicitation issuance and receipt of proposals.

. FAR 15.001 Definitions--Communications: it should
indicate that communicatione occur after the receipt of
initial proposals.

. FAR 15.001 Definitions--Negotiation: 1t should
indicate that negotiation occurs after receipt and
evaluation of initial proposals.

. FAR 15.001 Definitions--Proposal modification: it

: should state that it is a change made to a proposal .
before the solicitation’s (or an amendment to the
solicitation’s) c¢losing date and time.

. FAR 15.002 addresses types of negotiated acquisition.
It should also refer to acquisitions with limited
competition. . In 15.400 the scope of the subpart has
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the same omission; the scope should refer to limited
competitions.

FAR 15.100 Scupe of the subpart on Source Selection
Processes and Techniques should be enhanced by adding
the following sentence at the end of the section:
“Other acquisition processes and techniques may be used
to design acquisition strategies as appropriate to the
specific circumstances ol Lhe a¢guisition.”

FAR 15.101-1 in discussing the trade-off process should
address a trade-off analysis in which award is made to
an offeror other than the highest technically rated
offeror.

FAR 15.103 in addressing oral presentations at the end
of the introductory paragraph should state “when
appropriate and reguested.” FAR 15.103 (c) (6) addresses
oral presentations and states, “The scope and content
of communications that may occur between the
Government's participantas and the offeror’'s
representatives as part of the oral presentations,
e.g., state whether or not discussions will be
permitted during oral presentations (see 15.406(4))."
This conflicts with the definition of “Discussions”, as
defined in FAR 15.001 and the FAR claumge 52.215-

1(a) (4), where it specifically states that “discussions
are negotiations that occur after establishment of the
competitive range that may, at the contracting
officer’s discretion, result in the offeror being
allowed to revise its proposal”. Recommend removing
the words "“e.g., state whether or not discussions will
be permitted during oral presentations (see
15.406(d))", as discussions are not permitted prior to
the establishment of the competitive range.

FAR 15.103 is addressed by another commenter as
allowing for dialogue as a part of oral presentatiomns.
The dialogue is characterized as clarifications and not
discussions. This commenter states that there is a
risk placed on the contracting officcr by following
this approach, namely, to avoid technical leveling.
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‘No language was suggested to indicate that dialogue

during the oral presentations is actually
clarifications.

FAR 15.201(c) (4) addresses one-on-one meetings with
potential offerors. It may be useful to state that no
potential offeror should receive preferential Lroiealmeut
in the opportunity to participate in such meetings; the
Government needs to clarify its acquisition strategy to
avoid any appearance of favoring a particular
contractor.

FAR 15.206(g) could be enhanced by adding in language
indicating that paragraph (g) is subject to the
requirement in paragraph (f) i.e., that if the

" departure from the stated requirements is so

substantlial that it is beyond what prospective offerors
could have reasonably anticipated, cancellation and re-
solicitation will be mandatory.

FAR 15.208(3) on late proposals has been modified and
puts the burden on the contracting officer to detexrmine
the actual facts and circumstances surrounding a late
submission. It is possible that many late prapaogsals
could be gubject to continuous appeals by offerors for
inclusion due to a unique situation or circumstance
which prevented the timely submission of the proposal.
Based on this FAR change, the contracting officer could

almost never render a proposal late. This commenter

believes that the FAR section on late proposals should
remain unchanged.

FAR '15.306-1 details items that the agency contact
point shall determine. This listing appears to be a
confusing overlap between the role of the agency
contact point and the contracting officer. Forxr
instance, should not the contracting officer be
determining if there is sufficient technical and cost
information? What does an approval of a centracting
officer mean if the agency contact point -is making all
these determinations?

S914067 P.@3
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. FAR 15.405(a) (1) Cost or price evaluation. This
section states that under fixed price or fixed price
with economic price adjustment contracts, the
contracting officer may use price comparison to satisty
the price analysis requirement. This guidance should

“be further clarified to include ID/IO contracts with
fixed unit prices.

« | FAR 15.405(a) (2) (1i) addresses past performance
evaluation. It should state that offerors may identify
any relevant current contracts.

. FAR 15.405(a) (4) addresses the issue of cost
intormation being provided to members of the technical
evaluation team. The paragraph should state when (at
what point in the process) the cost information may be
provided to the team.

. FAR 15.406(b) indicates that communications with
offerors before establishment of the competitive range
should not provide an offeror an opportunity to revise
its proposal, but can be used to address ambiguities in
the proposal or other concerns. If an offeror uses the
communications to address ambiguities or other
concerns, would this not lead to proposal revision
which the proposed rule arguably prohibite?

. FAR 15.406 (c) addresses establishing the competitive
range. The competitive range is comprised of proposals
most highly rated, unless the range is further reduced
for “purposes of efficiency” by the contracting
officer. However, the concept of “efficient
competition” is not explained in 15.406(c) nor in the
provision at 52.215-1(f). What rationale is acceptable
for “purposes of efficiency”? Would resource
constraints be an acceptable reason to further reduce
the competitive range? Does this change mean that
contracting officers will now have the authority to
make competitive range decisions by selecting an
appropriate number of “highly rated proposals” without
concern about being overruled by a protest forum?

o ) : S TOTAL P.04
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. Furthermore, the concept of moat highly rated is vague
and confusing. The most highly rated needs to be in
relation to a standard, such as the maximum potential
rating.

. FAR 406(c) (1) statep that the competiiLive range shall
be comprised of “...those proposals most highly
rated...” This seems to imply that cost is not a valid
reason to exclude an offeror, or that cost must be
‘point scored or color scored. The language should be
revigsed to etatec that the competilive range should
include those proposals that “offer the best value to
the Government...” '

. FAR 15.406(d) (3) omits the fact that the contracting
officer should alsc discuss “weaknesses“ with the
offerors. It only refers to deficiencies and
significant weaknesses.

. FAR 15.407(a) Proposal revisions. The first sentence
chould be clarified Lo read, "If, after discussions
have begun, an offeror originally in the competitive
range...”

. FAR 15.407(b) At the end of paragraph (b) a clarifying
sentence could be added to the effect that the
contracting officer can request further revisions if
determined to be necessary.

. FAR 15.503-3 states that the contracting officer should
uot obtain more intormation than is necessary for
determining the reasonableness of the price or
evaluating cost realism when requiring information
‘other than cost or pricing data. Currently FAR 15.502
ugses the words shall not when requiring the unnecessary

- submission of actual cost or pricing data. Is there a
reason for this different standard (the should not
standard) in requiring information in the other Lhan
cost or pricing data category? '

“
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appreciate the opportunity to comment on the proposed
d look forward to the implementation of the rewritten FAR

Parl 15.

Sincerely.

@‘%{Balley, DlrectFr
Offi Acquisitio anagement

TOTAL P.01
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Jul 14 '97

NEWPORT NEWS
SHIPBUILDING

" General Services Administration
FAR Secretariat (VRS)

1800 F Street, NW, Room 4035
Washington, DC 20405

Subject: Proposed Revisions to FAR Part 15, FAR Case 95-029

Gentlemen:

15:41  “ P.02/02 |

4101 Washington Avenue

Neswport News. Virginia 23607-2770
Phone: 757-380-2000
htip://www.nns.com

July 14, 1997

15-029.37

On behalf of Newport News Shipbuilding and Dry Dock| Company, the following
comments on the proposcd ncw FAR rule cited in Case 95-029

¢ submitted:

1. Newport News Shipbuilding supports this effort on the part of thc Government to
reduce or climinate burdensome and unneeded paperivork, processes and regulation

that add cost and generate little or no value to the wo

From e shipbuilding perspective, the Government ne

k product.

rds to take a broader approach

when considering past performance in proposal evalyation. Ships are complex

weapon systems that take from five to seven years to

complete and many changes

take place during those years that have a direct impadt on a shipbuilders performance.
This raises, several problems including: '

a) Old information that is out of date. Ship cons

b)

information, whether good or bad, generated

'ruction takes so many years that
for past performance during the

construction phase for one contract may not Be valid for the next solicitation.

The Government should perform some analys

is of the shipyards past

performance prior to including past performafce in solicitations. This analysis
should be provided to the respective shipyards for review and comment. There
should also be some schedule for the analysi;Lto be reviewed and updated

periodically and provided to the respective s
an update is done.

The proposed rule states that the Government

pyards for comment each time

should take into consideration

information provided by the offeror that is similar to the Government
requirement. It should be a requirement that the Government use such

information in the evaluation process. In ship

information on ship repair work is applicable
versa.

building, for instance,
to ship construction and vice

We thark you for giving us the opportunity to submit our commegnts.

Sinccr;ly, — ’V _
. G L~
o~ el

Director, Contracts

“om )
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DEFENSE PERSONNEL SUPPORT CENTER
2800 SOUTH 20TH ST.
PHILADELPHIA PA 19145-5099

DPSC-PM Comments on the FAR Part 15 Rewrite
Contracting by Negotlation —Group A—

2.101 Definltlons - Page 7. Recommend the definition of bast value be revised. .

Suggestion: “Best value means the outcome of an acquisition process that, in the
Government’s most Informed business Judgment, Is expected to provide the greatest
overall benefit in response to the requirement.” '

Rationale: In accordance with the deflnition of acquisition in FAR Part 2, among other
things It also Includes contractor performance and contract administration. Relying on
this definition, we cannot determine the actual "outcome of an acquisition” as it Is used ]
this proposed definition. We do consider contractor performance information on previous
contracts during the source selection process, however In making a best value
determination, one can only use this information to assess the expected outcome of an
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection
Processes and Techniques as "used to design competitive acquisition strategies”, one
can only anticipate the outcome of an acquisition when selecting one of the
processes/techniques described therein. 2) Due to the significant dollars and resources
invested In this process, | prefer a more professional approach of using our most
informed business jJudgment In selecting a prospective contractor. °in the
Government’'s estimation® sounds too much like a guess and we recelve enough criticism
from the American taxpayers without adding fuel to the fire.

15.0 Scope - Page 11

—15.001 Definitions. Recommend the term “discussions” not be used in the definition
of communications.

Ratlonale: There Is already enough confusion over communications vs. discussions. For
streamiining purposes we do need to make a distinction between the two, which | believe
_ is the intent of the proposed final rewrite. Using both terms under one definition will only

add to the confusion over this issue. Please consider the following instead:

Suggestion: Communications are the act or process of interchanging thoughts,
opinions, or information between the Government and an offeror after the receipt of
proposals. Communications may take place prior to or after establishment of the
competitive range and Is achleved by explanation or substitution of something not known

( 2157378677 | 07/14/97 3:35PM  Job 581 Page 2/5
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or clearty underetood by the Government. It does not aliow an offeror the opportunity to
revise its proposal, except for the correction of apparent clerical mistakes.

45.1 Source Selectlon Proceases and Techniques - Page 12

15.101 Best Value continuum. Recommend the term “continuum” be changed to
“approaches"” since It makes more sense when you related it to the follow-on
paragraphs. Also, the last sentence does not seem to flow properly, suggest It be
revised as follows:

Suggestlon “The less definitive the requirement, the more development work required,
or the greater the performance risk,the-more technical or past performance
conslderatlons may play a dominant role in source selection.”

15.102 Multi-step eource selection technlguo - Page 13

Replace the term_technique with process. The coverage here describes a process (e.g.,
step 1, subsequent step, next step) not a technique.

~ Comment: | am not sure what or who prompted this coverage, but | do not see any
added value In this process at all. Perhaps the writer(s) can further clarify the existing
‘language after considering the following:

—~In the first step [para. (b)] it states that full proposals are not required but goes on to
address minimal submissions consisting of 1) statements of qualifications, 2) proposed
technical concepts, 3) past perfarmance information, and 4) pricing information. Excuse
me, but isn't this a full proposal? Paragraph (c) seems to confirm my Interpretation that
full proposals are required in the first step, by limiting agencies to only seek additional
information in any subsequent step sufficient to permit an award without further

discussion or another competitive range determination. When may | conduct meaningful
discussions? In the first step?

Suggestion: Eliminate this coverage altogether or use the language in the first rewrite
instead. If this coverage cannot be eliminated or substituted, here are some addmonal
suggestions:

1) Include a statement in paragraph (a) that states that this process Is more conducive
to acquisitions with complex or less definitive technlcal requirements .

2) The language in paragraph (b) needs to be clarified or rewritten to eliminate any
inference that full proposals are not required in the first step. Perhaps the statements of
qualifications and past performance information could be the minimum information initialty
submitted. Then the proposed technical concepts and pricing information could be
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submitted In the second step which would form the basis for the initial competitive range
determination and communications/discussions.

3) The third sentence of paragraph (b) beginning with “The solicitation also...... *Is alead
in sentence to subsequent steps and therefore belongs at the end of paragraph (b).

4) Etther delete the last sentence in paragraph (c). since it adds no vaiue and is the
outcome of any acquisition process or add the same sentence to each of the two other
processes/techniques. : ‘

[

' 15.103 Oral presentation [t‘echnlgue] - Page 13

Suggestion: Since Subpart 15.1 Is titled processes and techniques and for consistency.
purposes, drop the “s” off of presentation and add the term “technique” to the title.

Comment: In the firet paragraph it states that oral presentations may occur at any
time in the acquisition process. | disagree with the way this is stated since anytime in the
acquisition process may include before the closing date. Is this really possible?

in the third line of paragraph (a) after the word representations, suggest you
Incorporate [past performance information,]. In paragraph (b) change {past
performance] as it appears in the second line to [past experience].

Ratlonale: An offeror does not need to address In the oral presentation contract
numbers, phone numbers, points of contact, and dollar values but does need to address
gxperient:e as it relates to the type of work he has performed in the past.

Comment: In paragraph (c)(1) It states that the solicitation may describe--the
assoclated evaluation factors that will be used, yet the FAR Is very clear in stating that
~all factors and significant subfactors that will affect contract award and their relative
importance shall be stated clearly in the solicitation” (FAR rewrite 15.404(e)). Suggest
you make a distinction for paragraph (1).

Comment: Delete paragraph (6) In its entirety as it adds no value. It Is Impossibieto
determine the scope and content of communications in advance of recelving offers!! The
solicitation must state whether or not discussions will be held and there is a clause to
cover this. Discussions should not be held during oral presentations since they are
considered negotiations and only held after competitive range determination. A
competitive range determination is not made during oral presentations, but after all
presentations have been conducted.
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46.202 Advisory multi-step source sclection - Page 18

Suggestion: In paragraph (a), line 7, add a period after evaluation and delete “and
should Invite responses.” This Is redundant since it already appears in the third line.

15.404 Evaluation factors and subfactors - Page 30

Suggestion: (n paragraph (c), first line, change the word technique to process, to
comply with a previously recommended change.

Thankyou for the opportunity to comment!
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July 7, 1997

General Service Administration
FAR Secretariat (VRS)

1800 F. Streets, NW, Room 4035
Washington, D.C. 20405

To: FAR Secretariat

From: SCEA Forum ;
The Society of Cost Estimating and Analysis (SCEA) is a non-profit organization representing
industry and government in the areas of cost analysis, cost estimating, and contracting pricing.
For the past six and a half years, SCEA has sponsored a DOD-oriented Industry Forum, which
includes contracts and pricing professionals.

The purpose of the Forum is to discuss issues pertaining to the federal acquisition process,
share best practice information, and discuss issucs impacting the cost estimating and cost
analysis profession. The SCEA Forum has representation on it from industry and government
oversight personnel that are directly affected by FAR Part 15.

In the course of our meetings, the Forum members have discussed many issues pertaining to
the Federal Acquisition Regulations (FAR). In the Forum’s most recent meeting, members
reviewed the proposed rule (FAR Case 95-029). This proposed rule seeks to rewrite Federal
Acquisition Regulation (FAR) Part 15, contracting by negotiation.

The Forum appreciates the acquisition streamlining changes that the FAR Council has
implemented under FASA 94 and is recommending under this proposed FAR Case. Although
our recommendations may seem insignificant compared to other sweeping acquisition reform
changes, the Forum believes that countless resources are wasted by government and industry
personnel debating the interpretation of certain FAR paragraphs. As a result the Forum
respectively submits the attached recommended changes to clarify the intent of FAR Part 15.

Thaok you for the oppdrtunity to submit these comments. The Forum wishes you well in your
endeavor and applauds your efforts to streamline the acquisition process. Requests for further
clarification can be addressed to the undersigned.

Sincerely, .

Neil F. Albert ' Jim Collins

President, SCEA SCEA Forum Chairman
(508) 670-5800 (410) 765-8033
Enclosure '

¢c: SCEA Forum Members
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FAR PART 1S RECOMMENDATIONS

15.501 Definitions
e Cost or Pricing Data Paragraph

Delete “Cost or pricing data may include parametric estimates of elements of cost or price, fiom
approprate validated calibrated parametric models.” Add ‘‘parametric estimates.”

The revised wording would read as follows:

....such factors as: vendor quotations; non-recurring costs; parametric estimates; information
on .... that could have a significant bearing on costs.

Rationale:. The requirement for approprately validated calibrated parametric models is an estirating
systems requirement that could be more appropriately handled in the Defense Contract Audit Manual or
in the DFARS section on Estiznating Systems.

15.504-1Proposal Analysis Techniques

* Paragraph a) (2)
Add the word “significant”
The revised wording would read as follows:

(a) (2) Price analysis shall be used for all significant subcontracts when cost or pricing data are
not required .....

Rationale The word significant was dropped in the rewrite, it does not appear cost beneficial to add
cantractor effort to analyze insignificant subcontracts.

15.504-1Proposal Analysis Techniques

e Paragraph (a) (6)

Add the words “and the contractor’s attention”

The revised wording would read as follows:

(a) (6) Any discrepancy or mistake of fact.... shall be brought to the contracting officer’s attention
and the contractor’s attention for appropriate acton.

Rationale: Factual errors should not be considered part of the contracting officer’s negotiaton strategy.
When they are cancealed mntil negotiatiaus, the contractor must verify the error during negotiations, thus
prolanging the negotiation process. The alleged error could be resolved prior to negotiations. The

v

current wording does not seem cansistent with the IPT process.

15.504-1Proposal Analysis Techoiques

e Pangaph(g) )

Add “If an offer appeats to include unbalanced pricing, the contractng officer shall contact the offeror
to obtain an explanation and shall consider this explanation in deteomining the risk posed to the
Government.
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(g) (3) If an offer appears to include unbalanced pricing, the contracting officer shall contact the
offeror to obtain an explanation and shall conslder this explanation In detcrmining the risk posed
to the Government, An offer may be rejected if the contracting officer determines....

The revised wording would read:

Rationale; :I'he proposed rewrite allows a highly subjective opinica to result m an offer being rejected
or not considered without requiring the Government to ascertain if the dsk is real or perceived;
offexar’s should not be rejected because of differences caused by following their dis¢losed accounting
practices. - :

15.504-3Subcontract Pricing Consideration

® Paragraph (b) (2)

Delete the words “the price proposal” and add “their own cost or pricing data submissions”

The revised wording would read as follows:

(2) Include the resuits of these analyses in their own cost or pricing data submissions.

Ratiopale: The requirement to obtain subcantractor cost or pricing data, to perform cost analyses and to
submit subcontractor data appears a number of times in PART 15. Each time it is stated slighdy
differently. Itisnot possible to obtam subcontractor cost or pricing data for every proposal in tme to
be submitted with the initial pricing proposal. In most cases the contracting officer, local oversight and
the contractor agree that if the cost analyses are performed and the data are submitted prior to
agreement on price the requirement is satisfied (reference table 15-2, Cost Elements, paragraph A.). i

order to prechude local interpretations, it is recommended that the FAR requirements for subcontractor
data be made consistent throughout PART 15.

15.504-3Subcontract Pricing Consideration
e Paragraph (b) (3)
Delete the words “price proposal” and add the words “cost or pricing data submissions”.

The revised wording would read as follows:

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing
data to the government as part of its cost or pricing data submissions,

Rationale: Same as 15.504-3 (b) (2)

15.504-3Subcontract Pricing Consideration
e Paragraph () (1) (i) _
Delete the words *the pertinent cost or pricing threshold,” change 10% to 20%, and add $5,000,000

The revised wording would read as follows:

(¢) (1) (i) Both more than $5,000,000 and more than 20 percent of the prime contractor’s
proposed price, unless the contracting officer....

2
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Rationale: The previous $1,000,000 threshold was raised ten times to $10,000,000; however the other
threshold§ of the pertinent cost or pricing data threshold (cuxxently $500,000) or 10% were not adjusted.
If the desired affect of the revised wording was to reduce the amount of subcontractor cost or pricing
data that is required to be sutmitted the remaining thresholds should be revised appropriately ox the
$10,000,000 change will have no positive impact an stxeamlining the process.

15.504-3Subcontract Pricing Consideration

e Pangnph () ()

Change the word “shall” to “maybe” andadd “in an altemate format specified in the solicitation or
in the contractor’s format,”
' :

The revised wording would read as follows:

(3) Subcontractor costor pricing data may be submitted in the format provided in table 15-2 of
15.508, in an alternate format specified in the sollcitation or in the contractor’s format.

Rationale: With table 15-3 eliminated, provision should be made to allow the contracting officer to
specify the format they believe is Tequired to adequately evaluate the data, Contractors should not be
required to develop data that is not required. FAR 15.503-5(b)(1), also permnits submission in the
cantractor's fomat.

15.504-3Subcontract Pricing Consideration

e Paragraph (¢) (4)
Delete the last sentence 'I'he contractor shall update... during source selection and negotiatians.”

This sentence is redundant to the first sentence and could be interpreted to require updates from “the
earlier date agreed upan” to “'the date of price agreement”; which would negate the bencfit of cut-off

dates.

15.506-3Documenting the Negotiation

Paragraph (a) (6)

Add ‘the PNM should specifically identify the extent an which cost or pricing data were relied upon
for each element of cost. General statements should be avoided. The contacting officer should

identify to what extent they--."
The revised wording would read as follows:

(6) If cost or pricing data were required, the PNM should specifically ideatify the extent on which
the cost or pricing data were relied upon for each element of cost. General statzments should be
avolded. The contacting officer should Identify to what extent they —

The cantracting officer has many sources of data available to determine their positian (ie.. DCMC,
DCAA, Independent cost analyses, contractor cost or pricing data, etc,), When contracting officers use
blanket stateuents such as: “all cost or pricing data was used or relied on”, industry and govemnment
Tepresentatives waste resources trying to recreate the circumstances of negotiaions years later. In many
instances the Contracting Officer has moved on to another location.
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Table 15-2 Instructions for Submitting Cost or Pricing Data

®  General Instractions, paragraph (3):

Add the words: “on the proposal cover sheet”

The revised wording would read as follows:

You must clearly identify this data as “Cost or Pricing Data” on the proposal cover sheet.

(3) This would clarify that the phrase “Cost or Pricing Data” is only required on the proposal cover
sheet and not on each page of a cost proposal submitted.

Table 15-2 Instructions for Submitting Cost or Pricing Data
e General Instructions, paragraph (4):
Add the words™ or otherwise directed by the RFP”

The revised wording would read as follows:

(4) ....You must attach cost element breakdowns for each proposed line item, vsing the
appropriate format prescribed (n the ** Format for Submission of Line Item Summaries” section

of this table, or as otherwise directed by the RFP.

Rationale: This would require contractors to submit subcontractor daw in the format required for
evaluation, but not require contractors to develop unnecessary formats. :

Table 15-2 Instructions for Submitting Cost or Pricing Data

e Cost Elements, Paragraph A. Materials and Services
Add wording that allows for estimating techniques other than the detailed bottams-up methodology.

The revised wording would read as follows:

“Materials and Services - Provide a priced summary of the various tasks, orders, or contract line
items belng proposed and a description of the estimating method or technique used to estimate
material costs. When the detailed estimating method is used, provide a consolidated priced
summary of individual material quantitics includcd in the various tasks, orders, or contract line
items being proposed and the basis for the pricing (vendor quotes, invoice prices, estimates, etc.)
Include raw materials, parts, components, assemblies, and services to be produced or performed
by others. For all items proposed, identify the item and show the source, quantity, and price.
When techniques other than the detatled bottoms-up estimating method are used, provide the
basis of bow the cost estimate was derived and furnish supporting data and documentation
suitable for an analysis of the proposed cost.”

Rationale: Other estimating techniques have been widely used and accepted by both government and
mdustry for years, however, this paragraph in the FAR specifies the requirements for the bottoms-up
methodology only.

Table 15-2 Instructions for Submitting Cost or Pricing Data
Cost Elements, Paragraph A '

Add: “When camparative pricing data exists™, also add “significant”
4
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A Wheal;s comparative pricing data exists, conduct price analyses of all significant subcontractor
proposals,

The revised wording would read as follows:

Ranona.le On new development and change order proposals, price analysis data may not exist. The
addinion of the term significant is based on the same ratinale as 15.504-1(a).

Table 15-2 Instructions for Submitting Cost or Pricing Data

® Cost Elements, Paragraph A
Add the word “submissions”
The revised wording would read as follows:

A. Submit the subcontractor cost or pricing data as part of your own cost or pricing data
submissions as required in subparagraph A (2) of this table.

Rationale: Same as 15.504-3 (b) (2)

Table 15-2 Instructions for Submitting Cost or Pricing Data

® Cost Elements, Paragraph A (2)
Delete the word "source” and replace with the word” subcontractor”
The revised wording would rcad as follows:

In addition, provide a summary of your cost analysis and a copy of cost or pricing data submitted
by the prospective subcontractor in support of each subcontract, or purchase order ....

Rationale: Same ratianale as Table 15-2,Cost Elements, paragraph (A) (2)

Table 15-2 Instructions for Submitting Cost or Pricing Data

e Cost Elements, Paragraph A (2)
Delete the words “the pertinent cost or pricing threshold,” change 10% to 20%, and add $5,000,000

The revised wording would read as follows:

A (2) Or purchase order that is the lower of cither $10,000,000 or more, or both more than
$5,000,000 and more than 20 percent of the prime contractor’s proposed price.

Rationale: The previous $1,000,000 threshold was raised ten times to $10,000,000; however ,the other
thresholds of the pertinent cost or pricing data threshold (currendy $500,000) or 10% were not adjusted.
If the desired affect of the revised wording was to reduce the amount of subcontractor cost ox pocing
data that is required to be submitted, the remaining thresholds should be revised appropriately ar the
$10,000,000 change will have no positive impact on sweamlining the process.



COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS
‘ 1250 Eye Street, N.W., Suite 1200

Washington, D.C. 20005 : g ,
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14 July 1997
MEMORANDUM
TO: Mr. Jeremy Olson, GSA
Ms. Melissa Rider, DAR Council
SUBJECT: CODSIA Comments on FAR Part 15 Rewrite

FAR Case 95-029°

Because many CODSIA member association representatives are
currently out of town, | have been asked to send you the enclosed agreed-upon but
unsigned CODSIA letter, which provides industry’s comments on Phase Il of the FAR
Part 15 rewrite project A signed version of this letter will be sent to you as soon as
possible. The signed version may contain a few changes, but these will be editorial,
rather than substantive, in nature. -

bk Yo

Ruth W. Franklin
Administrative Officer

Enclosure




COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS
' 1250 Eye Street, N.W., Suite 1200
Washington, D.C. 20005
(202) 371-8414

July 14, 1997
CODSIA Case 19-96

General Services Administration
FAR Secretariat (VRS)

18 & F Streets, N.-W.
Washington, D.C. 20405

Subject:
Dear DAR Council and CAA Council:

The undersigned members of the Council of Defense and Space Industry Associations
(CODSIA) appreciate the opportunity to comment on the proposed rule published in the Federal
Register on May 14, 1996 (FAR Case No. 95-029; 62 Fed. Reg. 26640). Under this submission,
we are including our summary-level comments regarding major areas of concern on FAR Case
No. 95-029, Group A (Subparts 15.0 through 15.4 and 15.6) and Group B (Subpart 15.5).
CODSIA’s detailed comments on Group A subparts of the FAR Part 15 Rewrite are enclosed
(Enclosure 1), as are Group A miscellaneous clarifications (Enclosure 2). Our detailed
comments on Group B (Subpart 15.5) are also enclosed (Enclosure 3) as are Group B
miscellaneous clarifications (Enclosure 4). :

Formed in 1964 by industry associations with common interests in the defense and space
fields, CODSIA is currently composed of nine associations representing over 4,000 member
companies across the nation. Participation in CODSIA projects is strictly voluntary; a decision
by any member association to abstain from participating in a particular activity is not necessarily
an indication of dissent. '

CODSIA members strongly support the Rewrite effort and believe that the May 14
proposed rule has significantly improved over the first proposal (61 Fed. Reg. 48380, dated
September 12, 1996). The downsized industry and Federal government acquisition workforces .
and much smaller Federal government budgets make it incumbent upon us to do much more with
fewer resources. The only way that we can mutually accomplish this task is by streamlining
acquisition procedures and eliminating non-value-added procedures, processes, and reviews.

' CODSIA members consider that the drafters of the FAR Part 15 Rewrite have approached this
project in that spirit and delivered a product that is fair to the government and its taxpayers as
well as equitable for its contractors. We have recommended a number of changes that we believe
will increase clarity and content, while remaining consistent with the intent of the Rewrite. We
urge your consideration and adoption of these recommendations. '

w
XN
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The following summary identifies the nine areas in Group A on which CODSIA members
focused their attention and comments: '

1. Multi-Step Source Selection Technique: In attempting to deal with the many negative

comments that the drafters received on this section (15.102) during Phase I of the Rewrite
effort, we believe that they have created a result that is less workable than was Phase I. The
Rewrite neither explains that there is any other source selection alternative, i.e., Single-Step
Source Selection, nor does it provide any useful guidance or criteria to help in determining
which technique may be best to apply in a given procurement. The new rule contemplates
multiple competitive range determinations, which CODSIA members consider antithetical to
streamlined acquisition and very similar in effect to the discredited practice of multiple
rounds of BAFOs. In addition, the rule confuses advisory and mandatory down-selects and is
* ambiguous regarding the recourse of a firm that does not “survive” the first step of a multi-
step process. CODSIA members believe that the first part of the Multi-Step process should
never result in a potential competitor being refused further access to the process without any

recourse.

2. Communications vs. Discussions: CODSIA members believe that the bright line which
existed between communications and discussions in Phase I of the Rewrite has been
eliminated in this latest draft. We strongly suggest that this distinction be reinserted into the
regulation. Reinsertion will provide a clear line for practitioners and define a clear difference
in practice, e.g., an offeror’s proposal cannot be revised as a result of communications, but a
proposal revision can result from discussions. CODSIA has proposed several changes in
Subparts 15.0 and 15.4 to refine the definitions of these terms and increase the clarity of

explanations of the different consequences and results of communications versus discussions.

3. MME_Q@MMMMM—&MMM

Mandatory Minimums: Some solicitations contemplate giving credit to offerors that

- exceed mandatory technical minimums and allow the government to negotiate with offerors
for increased performance beyond the stated mandatory minimums. However, current rules
do not require that the solicitation state which of these over-and-above capabilities would be
most valuable to the government, nor does the regulation allow the government to disclose
this information during discussions. CODSIA members believe that 15.406(d), which
governs discussions with offerors after establishment of the competitive range, should be
amended to allow, if not require, the government to suggest to an offeror, during discussions,
that its proposal would be more competitive if the excesses were removed and the offered
price/cost were decreased.
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4. Late Proposals: Paragraph 15.208(c) lists the circumstances in which the contracting officer
may elect to accept late proposals. It allows acceptance of a late offer, provided that the
contracting officer extends the due date for all offerors. CODSIA members consider this to
be a solution that is neither fair nor equitable. Once the due date for proposals has passed,
extending that date for offerors that got proposals in on time will not help them at all,
because they presumably have already put together the best, most complete proposal that they
can. This practice will only benefit the offeror that did not comply with the rules. We
strongly recommend deletion of this unfair practice at 15.208(c)(1).

5. Past Performance: This version of the Rewrite incorporates many of the changes that
CODSIA recommended during Phase I to include fairness in the past performance evaluation
process. However, there remain basic flaws that must be addressed to render past
performance treatment equitable. CODSIA recommendations are included in the detailed
comments on Group A at 15.405(a)(2) and 15.406(a) and (e). Our recommended changes
incorporate the concept that past performance information must be relevant and that offerors
must be provided with an opportunity, either prior to or during the proposal evaluation

* period, to comment on any adverse past performance information that the government is
using.

6. Best Value: CODSIA members strongly disagree that best value (see FAR 2.101) is an
“outcome;” in our Phase I comments, we defined best value as a process leading to a
determination, e.g., lowest price is an outcome, but not necessarily the best value. Based on
our experience, the proposed definition of best value must be significantly supplemented with
a clear description of the range of contract requirements subject to the application of best-
value procedures.

7. Preaward Debriefing: CODSIA members acknowledge that the emphasis on preaward
debriefings has been strengthened in the May 14 rule. However, because of the lengthy
precedent and experience that most government procurement personnel have had with the
pre-Clinger-Cohen Act rules that prohibited preaward debriefings, we believe that the new

" rule must be much stronger than it is now. In other words, we believe that preaward
debriefings, when properly requested, should be the rule rather than the exception, and we
have proposed appropriate modifications to FAR 15.605.

8. “Efficient Competition”: CODSIA members believe that the Rewrite still does not embody
_ the intent of the Congress when it modified the statute to include “efficiency.” The law, at 10
U.S.C. 2305(b)(4)(B), clearly allows the contracting officer to “limit the number of proposals
in the competitive range, in accordance with the criteria specified in the solicjtation, to the
greatest number that will permit an efficient competition among the offerors rated most
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highly in accordance with such criteria.” While the statute clearly identifies “efficiency” as

. an influence on the process, the proposed Rewrite uses “efficiency” as a discriminator in the
acquisition process, and it fails to connect “efficiency” with the solicitation’s evaluation
factors. We have recommended a number of changes to 15.406 and 15.408 to incorporate the
statutory construct. '

9. Auctioning: The regulation does not include a clear prohibition against auctioning.
CODSIA members have added such a prohibition at 15.406(e). In addition, we have added a
definition of what constitutes auctioning so that the extent and limits of the prohibition will
be clear to practitioners.

The DAR Council and CAA Council consolidated and reorganized Subparts 15.7 (Make-
or-Buy Programs), 15.8 (Price Negotiation), and 15.9 (Profit) into a single new Subpart 15.5
(Contract Pricing). Old Subpart 15.5 (Unsolicited Proposals) has been moved to Subpart 15.3.
According to the Federal Register other significant changes being proposed in this area included

the following:
o Parametric estimates would be added to the definition of cost or pricing data;

o Standard Form 1411, Standard Form 1448, and Table 15-3 would be
eliminated;

e The requirements for field pricing support would be reduced and, if
performed, would be limited to selected areas;

o The definition of unbalanced pricing would be revised; and *

e The scope of cost realism assessments would be broadened, including
application to fixed price type contracts.

We note that, with some exceptions, most of the guidance contained in the new Subpart

- 15.5 is not substantially different from the guidance contained in Subparts 15.7, 15.8, and 15.9.
Further, except as noted below, we were pleased that the reforms implemented under the Federal
Acquisition Streamlining Act of 1994 (FASA) and the Clinger-Cohen Act of 1996 have
essentially remained intact. Below is a summary of CODSIA’s analysis and recommendations
on the proposed Subpart 15.5 rewrite and conforming changes to other sections of the FAR.
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Access to Records and Audit Rights

A comerstone of recent contract pricing reforms was the creation of a bright-line test
between “cost or pricing data” and “information other than cost or pricing data.” This distinction
was crucial to determining an offeror’s proposal support obligations and the extent of '
government access to records and audit rights. The reformed policy not only involved separate
definitions, but it established an expressed preference for proposal support information, a new
solicitation notice (FAR 52.215-41), separate instruction tables (Table 15-2 and Table 15-3), and
separate forms (Standard Form 1411 and Standard Form 1448).

We are deeply concerned that the proposed rewrite, which eliminates Table 15-3,
Standard Form 1411, Standard Form 1448, will obscure the bright-line test. This will
undoubtedly result in confusion over government access to records and audit rights, particularly
postaward audit rights. The problem is exacerbated further by a policy at FAR 15.503-5(a)(4)
which allows the contracting officer to specify “necessary preaward and postaward access to
offeror’s records” without providing any guidance to the contracting officer on what is necessary.

As the DAR Council and CAA Council are no doubt aware, government access to records
and audit rights has consistently been one of private industry’s greatest concern in the area of
contract pricing, especially for commercial companies. In possibly dismantling the bright-line
test, the proposed rewrite will substantially increase private industry’s business risks. We
recommend the following:

¢ Eliminate contracting _ofﬁcer discretion at FAR 15.503-5(a)(4) to determine
necessary preaward and postaward access to offeror’s records;

o Insert a new provision at FAR 15.503-6 which clearly sets forth the
government’s policies on access to records and audit rights;

e Modify the solicitation notice at FAR 52.215-41 and contract clause at FAR
52.215-42 to implement the government’s policies on access to records and
audit rights; and

e Reinstate Standard Form 1448 (if Standard Form 1411 is reinstated, it should
be substantially revised to eliminate unnecessary questions).
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Unfmished» Commercial Item Reforms

To date, the government has not yet fully implemented the reforms necessary to achieve
the goals of FASA and the Clinger-Cohen Act. In addition, since implementation of the FASA
reforms on October 1, 1995, private industry continues to experience a number of problems on
contracts for the acquisition of commercial items. We again recommend the following:

e Add definitions of “discount” and “concession” at FAR 15.501 or remove the
disclosure obligation at FAR 52.215-41 and FAR 52.215-42. The requirement
to disclose unpublished discounts is particularly unfair if terms are not
defined. ‘ '

e Clarify at FAR 15.502 that the contracting officer is to seek a fair and
reasonable price for commercial items based on prices at which the same or
similar items have been sold in the commercial market, which is the standard
set forth in the Truth in Negotiations Act (TINA). Contracting officers should
be prohibited from requiring disclosure or seeking most favored customer
prices.

e The FAR continues to contain a number of most favored pricing provisions
which should be revised to be consistent with the requirements of FASA and
the Clinger-Cohen Act. These include FAR 13.203-1, FAR 16.601, FAR
31.106-3, and FAR 52.232-7 (all citations are before rewrite).

Parametric Estimates

We strongly disagree with the proposed revision to the definition of “cost or pricing data”
~ at FAR 15.501, which adds parametric estimates to a list of items considered to be cost or pricing
data. Parametric estimating is a pricing technique which involves historical data, modeled cause
and effect relationships, and projections based on those relationships. By their nature, estimates
produced by this modeling technique will vary from actual results, and the variances are
traceable to imperfect assumptions about the future and imperfect cause and effect relationships.
It is unreasonable to view such imperfections as a basis for defective pricing allegations.

As a minimum, this change should be not be part of the Part 15 rewrite project and
should, instead, be considered within the broader context of parametric estimating policies and
procedures. o
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Cost Realism

We are concerned that the proposed rewrite misapplies the concept of cost realism. Its
long-standing purpose has been to assess whether an offeror’s proposed solution, as reflected in
resources to be applied by the offeror (e.g., materials, hours), reflects a clear understanding of the
work to be performed (see FAR 15.504-1(d)(1)). It essentially has been a guard against
unrealistically low offers on competitively awarded cost type contracts. :

The purpose of cost realism has never been, nor should it be, to determine the probable
cost of performance and best value. Those are price evaluation techniques used in competitive
source selection and are distinctly different from determining whether an offeror understands the
solicitation requirements. The concept is also being confused in the proposed rewrite with past
performance evaluation, where cost realism would be used to evaluate quality concerns, service
shortfalls, and responsibility determinations. Our primary concern is that confusing these
concepts will induce contracting officers to require submission of cost data in competitive
acquisitions. For private industry, this would be a major setback from the reforms that were
implemented as a result of FASA and the Clinger-Cohen Act. :

We are greatly concerned with the application of cost realism to firm-fixed-price
contracts. If a proper price analysis has been performed by the contracting officer, there should
be no need to assess cost realism as a guard against unrealistically low offers. Furthermore, any
effort to apply cost realism to firm-fixed-price contracts should not be implemented by the DAR
Council and CAA Council unless and until the Cost Accounting Standards (CAS) Board has
exempted firm-fixed-price contracts that do not involve the submission of certified cost or
pricing data from CAS. We have been frustrated that, despite our repeated urgings, the activities
of the FAR Council and the CAS Board have not been adequately coordinated. This lack of
coordination has led to a well-known problem where firm-fixed-price contracts have been
exempted from TINA but not from CAS. For many companies, CAS compliance is a key

criterion for declining government business.

Subcontract Cost or Price Analysis

We do not agree that the long-standing policy on subcontractor refusal to grant a higher-tier
contractor access to records, previously described at FAR 15.806, is understood well enough to
be removed. This guidance was highly relevant, especially when competitors team on particular
projects but had to substantially limit access to records and release of proprietary information. In
this case, it has been well recognized that the government’s interests would be best served if the
contracting officer intervened and performed field pricing actions, as necessary, on behalf of the
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prime contractor or higher-tier contractor. CODSIA urges the DAR Council and CAA
Council to retain this policy.

Finally, it is clear that the ultimate effectiveness of acquisition reform lies in the
training and education of the acquisition workforce. That fact, coupled with the far-reaching
impacts of the proposed revisions, mandates that adequate time for the requisite training of the
workforce be allotted prior to the effective date of the revisions.

If you have any questions about our commehts, we will be pleased to make available
representatives from CODSIA’s Operating Committee who have engaged in extensive
deliberations on the proposed FAR Part 15 Rewrite.

Sincerely,

SEE CODSIA SIGNATORES, NEXT PAGE

Enclosures

CODSIA Analysis and Recommendations, FAR Part 15 Rewrite.
Group A Miscellaneous Clarifications and Corrections

‘Group B Miscellaneous Clarifications and Corrections

- cc: Administrator for Federal Procurement Policy ,
Acting Deputy Under Secretary of Defense for Acquisition Reform
Director for Defense Procurement

K]




ISSUE
1.102-2 Performance standards.
DISCUSSION

CODSIA members believe that the rewrite of Part 15 makes clear throu'ghout that it is
permissible to treat contractors differently (e.g., hold one discussion with some, multiple

discussions with other). Because that fact appears to us to be self evident, we are concerned that

including in the very opening of the rule the phrase ". . . but need not be treated the same" is an
unnecessary invitation to disparate treatment. As such, and because the phrase itself adds
nothing to the rule, we recommend its deletion. '

RECOMMENDATION

(3) The Government shall exercise discretion, use sound business judgment, and
comply with applicable laws and regulations in dealing with contractors and
prospective contractors. All contractors and prospective contractors shall be

treated fairly and impartially, but-need-notbe-treated-the-same:



ISSUE
2.101 Definitions - Best Value

DISCUSSION

CODSIA's January 7, 1997, comments on FAR Case 95-029 recommended that the
definition of "best value" be replaced with a more complete explanation of the "best value"
concept. Our January 1997 Discussion stated: "CODSIA members are supportive of best value
contracting but our collective experience is that the definition as proposed is inadequate because
it lacks a meaningful and operational description of what best value has become in practice.
Based on our experience, the proposed definition of "best value" must be significantly
supplemented with a clear description of the range of contract requirements subject to the

" application of best value procedures. We further recommended that an explanation be inserted in-

15.101 in lieu of the definition in 2.101. We suggested as follows:

Best value means a process for determining whether an offer or quote is most
advantageous to the Government based on a well-considered trade-off among
such factors as quality, past performance, cost/price and other as identified in the
solicitation. Best value procedures are applicable to all acquisitions whether they
involve products and services with a low risk factor or highly complex,
developmental or experimental requirements accompanied by a high risk factor.
Best value contracting involves a determination as to which proposal is most
advantageous to the Government based on an evaluation and tradeoff between
quality and cost/price. Quality includes such factors as past performance,
technical approach, and management capability.

Although the present Rewrite has adopted the concept of "Best value continuum" in the
15.101, CODSIA members again strongly recommend the above paragraph in place of the
language in 15.101 for two principal reasons. First, the CODSIA language specifically notes that
"best value procedures are applicable to all procurements." This is a concept which deserves
emphasis because the government always seeks the best value. Second, the CODSIA language
makes specific reference to "a well-considered trade-off," which is the foundation to the "best

value" concept.

2.101 Definitions.

WASH01B:21708:1:07/14/87
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15.101 Best value continuum.

Best value means a process for determining whether an offer or quote is most
advantageous to the Government based on a well-considered trade-off among
such factors as quality, past performance, cost/price and other as identified
in the solicitation. Best value procedures are applicable to all acquisitions
whether they involve products and services with a low risk factor or highly
complex, developmental or experimental requirements accompanied by a
high risk factor. Best value contracting involves a determination as to which
proposal is most advantageous to the Government based on an evaluation
and tradeoff between quality and cost/price. Quality includes such factors as
past performance, technical approach, and management capability.
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- ISSUE
11.801 Preaward testing.

DISCUSSION

See 15.405 for Discussion and Recommendation,

See the revised langtiage in 15.405(c).

WASHO01B:21708:1:07/14/97
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ISSUE
Section 15.001 Definitions.

DISCUSSION
One of the principal features of the FAR Part 15 Rewrite was the introduction of the
"bright line" distinction between "communications" and "discussions” as being a function of the
establishment of the competitive range. The May 1997 Rewrite has eliminated that distinction
and by doing so has eliminated some useful clarity to the Rewrite proposal.

CODSIA members recommend that the distinction be retained as originally proposed. A

" clear distinction is helpful to procurement practitioners (industry and government alike) because

the status of the procurement (i.e., whether in "communications" or "discussions") will determine
the rights of both parties. For example, if the procurement process has reached the
communications stage, then all offerors know that they cannot revise their proposals (and
"proposal revision" remains a defined term in 15.001) unless and until they are selected for the
competitive range. The communications stage also limits the government as they can only utilize
communications to rate a proposal, but not to change one. See 15.406(b)(2),(3). CODSIA
members believe that, if the distinction is blurred as presently proposed, the procedures and
expectations of the contracting parties outlined in 15.406 will be compromised.

RECOMMENDATION
Communications are all interchanges that occur between the government and

offerors and-an-offeror-including discussions-coneuctea-a he-comp
i i prior to the establishment of the competitive range.

Discussions are negotiations that occur after establishment of the competitive
range that may, at the contracting officer's discretion, result in the offeror being
allowed to revise its proposal. These negotiations may include bargaining.

. Bargaining includes persuasion, alteration of
assumptions and positions, give-and-take, and may apply to price, schedule,
technical requirements, type of contract, or other terms of a proposed contract.

WASH018:21708:1:07/14/97
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ISSUE
15.101-1 Tradeoff process.

DISCUSSION

Over the past several years, as best value contracting has emerged in the contracting
community, it appears that contracting agencies have evaluated various elements of an offer that
exceed the specifically identified requirements of the solicitation. Such evaluations are
conducted despite the absence of any language in the solicitation that advises offerors of the
advantages of offering more than required. What is particularly troublesome is that the
government frequently knows prior to issuing the solicitation what specific enhancements,
improvements, above grades, etc. it would like to purchase and for which it is willing to pay a
premium. Consequently, while contracting officers dutifully describe their minimum needs, they
are not so dutiful when identifying the value that would, or could, be placed on a proposal
offering more than the minimum needs.

This concern could be addressed through the cumbersome and expensive process of
alternate offers. However, CODSIA members believe that a more streamlined solution would be
for contracting officers to identify those capabilities or characteristics of the solicited item,
service or construction project that will influence evaluation and subsequently affect contract
award. By doing so, contracting officers will be able to more specifically describe their true
" needs and the corresponding value to the government of those needs. We recommend that the

FAR so prescribe.
RECOMMENDATION

(b)(1) The solicitation shall clearly state Aall evaluation factors and significant
subfactors that will affect contract award and their relative importance shal-be

clearly stated-in-the-selicitation including those related to capabilities in excess

of the solicitation requirements.
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ISSUE
15.102 Multi-step source selection technique.

DISCUSSION

The proposed rewrite introduces a new source selection technique known as "multi-step."
This technique appears to be designed to enable the government to winnow the field of offerors
early in the acquisition process, even before the final solicitation is issued and proposals are
submitted. In comments on the initial proposed rewrite, CODSIA members stated support for
the use of multi-step source selection techniques, provided that offerors are fully informed of the
government's reasons for considering them to be not viable candidates for award; that preaward
debriefings be made mandatory for those eliminated from a competition, and that no offeror be
eliminated from a competition unless adequate information "for there to be binding offers" is
solicited and received by the government. :

On balance, CODSIA members believe, however, that the revised proposed rewrite
creates a cumbersome and confusing dynamic with little or no streamlining. Moreover, the
revised proposal changes many of the terms and procedures involved in a multi-step procurement
in a manner that, in industry's view, renders the technique impractical.

For instance, in the original rewrite, the downselects that occur under a multi-step
procurement were never referred to as "competitive range determinations." However, in the
revised version, this is precisely the definition given to the downselects.

This raises two major issues of concern: first, industry firmly believes that competitive
range determinations should never be made without benefit of full proposals. Yet the rewrite
clearly contemplates those determinations being made on the basis of "limited information."
While the proposal does attempt to define what degree of information is adequate to enable a
downselect decision, it remains ambiguous and confusing. At one point in the preamble, it is
stated that no offerors will be eliminated without submitting "proposals"; at another point, the
term "limited information" is used, and later the term" full proposals” is introduced. CODSIA
members have recommended elsewhere that a clear definition of the term "proposal" be added to
the Rewrite. Moreover, industry is concerned that the "bright line" test contained in the original
proposal has been eliminated. In the original, the level of information necessary for a mandatory
downselect is outlined and covered by the summary line "for there to be binding offers." That
phrase appears nowhere in the revised proposal, thus further adding to the confusion and concern
surrounding the technique.

Second, the Rewrite speaks of "one or more competitive range determinations,” AFTER
which the government would issue a final solicitation and seek full proposals. Such a construct

~ clearly flies in the face of efficiency - since it poses the potential for companies to be required to

develop one or more "partial" proposals (which can be time consuming and expensive) and, even
more importantly, clearly creates a process in which multiple BAFOs and revisions will be the

s
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norm. This is a practice that is antithetical to streamlining and efficiency and has Vlong been
opposed by industry.

Further, industry believes that a technique such as this can be helpful in certain, limited
circumstances, but that efficiency alone is not an adequate reason. In cases where the
government faces significant uncertainty about how to fulfill its needs, or the requirements are
highly complex, such an approach might well make sense. However, industry does not support
the use of multi-step techniques simply as a means of reducing the burden on the government. It
is always burdensome to prepare even partial proposals; and always burdensome to evaluate
them. As such, setting that as a standard is akin to setting no standard at all.

In addition, the revised proposal does not adequately refine the mandatory vs. advisory
downselect options -- indeed, the two are treated in entirely separate sections of the proposal. In
order to fully grasp the nuances and conditions for using different techniques, it is industry's
view that the two (mandatory and advisory downselect) must be contained within the same
section so as to provide a clear logic ladder for the contracting officer to use in making his or her

determinations.

With that in mind, and given the substantial changes that have been made to the section
on multi-step techniques, CODSIA members now believe that the most prudent course of action
would be to establish a multi-step technique that provides solely for advisory downselects and
which leaves mandatory downselects to normal competitive range determinations. Under the
construct recommended by CODSIA members, the government could opt for a multi-step
technique in circumstances in which, as stated above, the government faces significant
uncertainty about how to fulfill its needs, or the requirements are highly complex. When such a
course is selected, the government would:

1. Issue an initial request for information or other notice, inviting all
interested parties to respond. The notice would include as much information about the
government's requirements as is available and would clearly delineate that thisisto be a
multi-step procurement. Offerors would be told that a failure to respond during the
presolicitation phase(s) would eliminate them from participating during later stages.
Offerors would be asked to submit "initial information," including proposed technical
approaches, qualifications, past performance, and some general information relative to the '
prices that will be involved for the service of product.

2. Evaluate the responses submitted by interested offerors and notify those
offerors who appear to be clearly non-competitive for the eventual award that they are

considered such -- and why.

v 3. Issue a formal solicitation which seeks a full proposal. Any interested
party may respond to the solicitation, provided they responded as well to the pre-
solicitation notice.

-8-
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4. Evaluate the propo'séls submitted and either award without discussions OR
establish a competitive range (depending on what the solicitation said would be done).

5. Move to award.

Contracting officers should also be admonished to avoid wherever possible multiple
BAFOs and proposal revisions for it is there that many of the real burdens on contractors can be
found. '

As noted earlier, industry was prepared to support the government's proposal for a multi-
step acquisition teclinique. However, given the limitations that must be placed on-such a
technique (particularly in the area of debriefings -- which under the CODSIA construct becomes
irrelevant, since there is no preaward debriefing right as a result of an advisory downselect), and
the new levels of confusion and ambiguity that appear in the new proposal, it is the consensus of
CODSIA members that the multi-step technique should involve only advisory, and not
mandatory, downselects. :

RECOMMENDATION:
Revise 15.10_2 as follows:

15.102 Source selection techniques.

There are two basic source selection techniques that may be employed by the
Government: Single-step selection and multi-step selection. The single-step
technique is generally more efficient and less costly to the Government and
offerors and therefore is most often used.

(a) Multi-step source selection may be appropriate when-the-submission-of-full

- nrenare-and-for- Government-personnel-te-evaluate for use in competitive
procurements when:

(1) The Government is uncertain how its requirements might be met;

(2)  Satisfying the Government’s requirements is likely to require
technically complex solutions;

(3)  The cost of preparing a full proposal is likely to require the
commitment of substantial resources by offerors;

(4)  The cost of reviewing full proposals submitted by offerors is likely to
require the commitment of substantial resources by the Government;
and/or :
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5) The contracting officer determines that, considering (1) through (4), it
is unduly burdensome and inefficient of Government and offeror
resources to require full proposals as initial submissions from
offerors.

Using the multi-step techniques described in thls sectlon agencles rnay seek
limited 1nformat10n 1mt1ally, make-one-6r-FROFe-COMP ARg

an adv1sory down-select (see below), and release a complete sollcntatlon to
remaining firms and any other offerors that elected to participate after being
informed that the firm was unlikely to be a viable competitor. ‘

(b) The agency shall-issue-a-selicitation-that-describes-the-supplies-or serviceste

ﬁfst—step-sekei-taﬂeﬂ- may publlsh a presollcntatlon notlce (see 5. 204) that
provides a general description of the scope or purpose of the acquisition and

invites potential offerors to submit information that allows the Government
to advise the offerors about their potential to be viable competitors. The
presolicitation notice must disclose all significant evaluation factors and
subfactors that the agency will consider in evaluating proposals and their
relative importance. It shall outline what submissions are expected in future
steps. At a minimum, the notice shall contain sufficient information to
permit a potential offeror to make an informed decision about whether to
participate in the acquisition; it shall advise them that failure to participate
in the ﬁrst step will preclude partlclpatlon in any subsequent step Wl&le—t-he

presohcltatlon notlce may not require the submnssnon of full proposals in the

first step, but it shall require that each respondent submit, as a minimum,

statements of quahficatlons, proposed technical concepts, and past N
performance and llmxted prlcmg mformatlon. The-solicitation-also-shall

i (c) The agency shall evaluate all responses in accordance with the criteria stated

in the solicitation notice, and shall advise each-efferer respondent either that it

-10-
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been-excluded from-the competitive-range: will be invited to participate in the
resultant acquisition or, based on the information submitted, that it is
unlikely to be a viable competitor. These-not-determined-to-be-nthe

ha RHirthe
S

ion~The agency shall advise respondents
considered not to be viable competitors of the general basis for that opinion.
The agency shall inform all respondents that, notwithstanding the advice
provided by the Government in response to their submissions, they may

participate in the resultant acquisition.

(d) The multi-step technique then proceeds similarly to a single-step source
selection; i.e., the Government shall issue a formal solicitation to those firms
that the Government considered to be viable competitors and to any firms
that were given an advisory down-select notice but elect to continue the
competition. The Government shall evaluate the proposals in accordance
with Subpart 15.4 and either award without discussions or establish a
competitive range, depending on what the solicitation said would be done
(see 15.209(a)). i

-11-
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_ ISSUE 4
15.103 Oral presentations.

DISCUSSION

Industry recommends that the record of oral presentations be objectively verifiable
through the use of either videotaping or a verbatim written record (i.e., a transcript from a
properly certified court reporter service) and be made available to both parties.

CODSIA members-do not support the use of either subjective or unilateral documentation
(such as government notes) to record oral presentations. If the government insists on using other
than the two objectively verifiable mediums above then CODSIA members strongly recommend
that the method and level of detail of the record be mutually agreed to prior to the oral
presentation.

RECOMMENDATION

15.103(a) Presentations by offerors to the Government may be used to substitute
for, or augment, written information. Use of oral presentations as a substitute for
portions of a proposal can be effective in streamlining the source selection
process. Oral presentations may occur at any time in-the-acquisition-preeess after
issuance of the solicitation and are subject to the same restrictions as written
information, regarding timing (see 15.208) and content (see 15.406). Oral
presentations provide an opportunity for dialogue among the parties in
competitive and sole source acquisitions. Pre-recorded videotaped presentations
that lack real-time interactive dialogue are not considered oral presentations for
the purposes of this section, although they may be included in offeror
submissions, when appropriate.

(d) The contract file shall contain a record of oral presentations to document what
the Government relied upon in making the source selection decision. The method
and level of detail of the record shall be either (1) objectively verifiable
(videotaping or verbatim written record) or (2) mutually agreed to by the
Government and the contractor prior to oral presentation. (e-g-videotaping;

presentationnote hall-be-atthe-discretion-ot-the-source action orty. A
copy of the record placed in the contract file shall be pr

vided to the offeror.

-12-
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ISSUE
15.201 Presolicitation exchanges with industry.

The proposed rule (both here and in other sections) addresses "products and services."
The FAR, however, covers "supplies and services (including construction)." See FAR 2.101.
We recommend that the language of the proposed Rewrite be consistent with the general
coverage of the FAR. . '

Subsection (b) states that the purpose of presolicitation information exchanges is to
enhance the Government's ability to obtain quality products. We believe the benefit to industry
also should be recognized and have recommended language to accomplish this.

The cross-reference to the procurement integrity provisions in subsection (¢) is not clear.
We have recommended language to clarify what we believe to be the meaning of the cross-
reference. ‘

Subparagraph (f) prohibits the selective disclosure of information "necessary" to the
preparation of proposals. It seemingly would permit selective disclosure of information that,
while not "necessary" for preparation of a proposal, would nevertheless give the recipient a
substantial advantage in any ensuing competition. In addition, the proposed rule only requires
that materials distributed at a conference be made available to all potential offerors. Materials
made available at other forums or to an individual offeror are apparently not within the scope of
the disclosure requirement.

We believe the general policy should be that any information or material provided to a
particular potential offeror or any group of potential offerors must be made available to all
offerors. An exception would be made if information is disclosed to a potential offeror in
response to the offeror's inquiry and making that information publicly available would tend to
reveal the potential offeror's technical approach or otherwise disclose the offeror's confidential
business strategy. - We have recommended the language to accomplish this.

RECOMMENDATION

(b) The purpose of exchanging information is to improve the understanding of
Government requirements and industry capabilities, thereby allowing potential
offerors to judge whether or how they can satisfy the Government's
requirements and enhancing the Government's ability to obtain quality preduets
supplies and services (including construction) at reasonable prices, and increase
efficiency in proposal preparation, proposal evaluation, negotiation, and contract
award. -

-13-
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(c) Agencies are encouraged to promote early exchanges of information about
future acquisitions. An early exchange of information can identify and resolve
concerns regarding the acquisition strategy, including proposed contract type,
terms and conditions and acquisition planning schedules; the feasibility of the

requirement, including performance requirements, statements of work, and data

requirements; the suitability of the proposal instructions and evaluation criteria,
including the approach for assessing past performance information; the
availability of reference documents and information exchange approaches; and
any other industry concerns or questions (see-3-104-regarding-procurement
integrity-requirements). Any exchange of information must be consistent with
the procurement integrity provisions of 3.104. Some techniques to promote
early exchanges of information are—-

kk%

(f) General information about agency mission needs and future requirements may
be disclosed at any time. When specific information about a proposed acquisition

: io; is disclosed to one or
more potential offerors, that information shall be made available to the public as
soon as possible, in order to avoid creating an unfair competitive advantage. For
example, Wwhen a presolicitation or preproposal conference is conducted,
materials distributed at the conference sheuld shall be made available to all
potential offerors, upon request. Information provided to a particular
potential offeror in response to that offeror's request shall not be disclosed if
doing so would tend to reveal the potential offeror's technical approach or
otherwise disclose that offeror's confidential business strategy.

-14 -
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ISSUE

15.202 Advisory multi-step source selection.

See above recommendation combining 15.102 and 15.202

-15-
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ISSUE
15.203 Requests for proposals.

DISCUSSION

COD_SIA members have two comménts for this section of the Rewrite. The first
comment is on alternate CLIN structures and the second is on "letter RFPs."

Iternate t

_The impact of the inclusion of an alternate CLIN structure in a contractor's proposal
extends far beyond the "terms and conditions or the requirements (e.g., place of performance or
payment and funding requirement)” referenced in this proposed section. The inclusion of an
alternative CLIN structure can significantly decrease the ability of the government to properly
evaluate the (or cost) of that proposal. |

When government procurement personnel evaluate complex proposals, they normally
develop a sophisticated computerized pricing (or costing) model based on the CLIN structure and
WBS (Work Breakdown Structure) described in the solicitation. Any changes to either the
solicitation's CLIN structure or WBS result in an incomplete proposal evaluation which cannot
be performed without substantial changes in the computerized pricing or costing model.

For example, assume that the original CLIN structure described in the solicitation
contained 20 CLIN's and that the government pricing (or costing) model was based on these 20
CLINs. If a contractor proposed 22 CLINS, the government pricing (or costing) model would not
include the prices (or costs) of the 21st and 22nd CLINs in the determination of its estimated
price (or cost) and the contractor would have gained an unfair price (or cost) advantage by
proposing the two additional CLINs. In order to eliminate the unfair price (or cost) advantage
that this contractor would thereby receive, the government would have to revise its computerized
pricing (or costing) model at substantial additional cost to ensure that all proposals, including

those with different CLIN structures, were fairly and equitably evaluated.

In order to ensure the fair and equitable treatment of all proposals, CODSIA members
recommend that subpart 15.203(a)(2)(ii) be revised to limit the solicitation or acceptance of
proposals containing alternative CLIN structures to those instances in which the government
computerized pricing (or costing) model is capable of including the prices (or costs) of these

additional CLINs.

Letter RFPs

In the interest of economy and efficiency, this section authorizes the contracting officer to
utilize letter solicitations when it is not expected that more than one prospective offeror is a
potentially viable candidate for contract award. The most likely circumstance for this scenario is

-16-
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the follow-on acquisition to an existing contract -- but it is not the only possible circumstance.
_ To accommodate this likelihood, the language authorizes the use of letter RFPs in other
appropriate circumstances.

"Other appropriate circumstances" is not defined, illustrated, or discussed. It effectively
gives the contracting officer authority to use letter RFPs in any number of situations without the
basis for challenge or dispute. Alternatively, given the literal interpretation possible of the stated
language, the authority to use the letter RFPs might be construed as being confined or limited to
situations in which the instant procurement is a follow-on acquisition to an existing active
contract or prior completed contract. ‘ ‘

It is conceivable that a letter RFP might be appropriate for an initial acquisition that is
inherently sole source in nature.

RECOMMENDATION

' Add the following to 15.203(2)(2):

(iii) Before soliciting or accepting proposals with alternative CLIN
structures, the contracting officer will ensure that the alternative CLIN
structures can be accommodated by both the Government's cost model for
proposal evaluation purposes and the Government's contract payment

facility.

Make the following change in 15.203(e):

and_as-a-minimum; should-contain-the-following: (e) Letter RFPs may be used
in sole source acquisitions and sole source follow-on acquisitions, as
appropriate. Letter RFPs should be as complete as possible and, as a.
minimum, should contain the following:

(1) RFP number and date; -

(2) Name, address, and telephone number of contracting officer;
(3) Type of contract contemplated; _
(4) Quantity, description, and required delivery dates for the item;

)...

-17-
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ISSUE
15.208(c) Late Proposals

DISCUSSION

CODSIA members support the Rewrite language that permits the contracting officer to
accept proposals that have been received late due to circumstances beyond the offeror’s control.
Under those circumstances, there is no potential prejudice to other offerors. -

However, permitting the contracting officer to receive a late proposal in any case where
the due date for all other offerors is extended creates a significant potential for prejudice. We
strongly recommend deleting it. Obviously, a proposal only will be deemed “late” if it is
received after the due date stated in the solicitation. Other offerors already will have submitted
their proposals. To grant an offeror that already has submitted its proposal extra time in whichto
submit the already-submitted proposal is meaningless. It is akin to allowing students “extra
time” to work on their tests after they have turned them in and left the classroom because one test
taker did not properly budget his or her time and did not complete the test by the announced
completion time. Such extensions are inherently prejudicial to the others.

We also recommend that the contracting officer be required to make a determination in
writing that a late submission was beyond the offeror’s control. This is properly required under
subparagraph (2) when the lateness is due to government mishandling. There is at least as strong
a reason to require that the determination be documented in writing when the lateness is due to
reasons external to the government. We also suggest that the standard be changed from
circumstances beyond the offeror’s “immediate” control to beyond the offeror’s “reasonable”
control. There is substantial case law discussing what is or is not beyond a person’s “reasonable”

control. We see no reason to create a new standard for purposes of late proposals.

CODSIA members believe there may be times that the government may want to require
proposals to remain valid during the entire solicitation process. Accordingly, we recommend
that the contracting officer be given the flexibility to prohibit withdrawal of proposals and have

revised subparagraph (€) accordingly.

RECOMMENDATION

(c) Late proposals, modifications, and final revisions may be accepted by the
contracting officer provided--

) (1) The contracting officer determines in writing, on the basis of a review of _
the circumstances, that the lateness was caused by actions, or inactions, of the
Government; or
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@) (2) In the judgment of the contracting officer, as determined in writing, the
offeror demonstrates by submission of factual information that the circumstances
causing the late submission were beyond the immediate reasonable control of the
offeror.

(d) The contracting officer shall promptly notify any offeror if its proposal,
modification, or revision was received late and whether or not it will be
considered, unless contract award is imminent and the notice prescribed in
15.603(b) would suffice. -

(e) Unless otherwise prohibited by the solicitation, proposals may be
withdrawn at any time before award. Written proposals are withdrawn upon
receipt by the contracting officer of a written notice of withdrawal. Oral proposals
in response to oral solicitations may be withdrawn orally. The contracting officer
shall document the contract file when such oral withdrawals are made. One copy
of withdrawn proposals should be retained in the contract file (see 4.803(a)(10)).
Extra copies of the withdrawn proposals may be destroyed or returned to the
offeror at the offeror's request. Extremely bulky proposals shall only be returned
at the offeror's request and expense. ' >
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- ISSUE
" 15.209(b) Audit and Records - Negotiation

DISCUSSION

It must be made clear that the government's access to records and audit rights, as imposed
through the "Audit and Records - Negotiation" clause at 52.215-2 do not apply to contracts for
the acquisition of commercial items. The lack of guidance has been a significant source of
confusion for contracting officers and private industry. When combined with changes made in
the proposed rewrite at Subpart 15.5, the failure to provide expressed direction in this area will
only add to the confusion. :

RECOMMENDATION
~ Add to the list of exceptions under 15.209(b):

(x) Contracts for the acquisition of a commercial item (see 2.101).

-20-
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ISSUE
15.209(h) Order of Precedence clause
DISCUSSION

The proposed revision to the Order of Precedence clause has several problems. In order
to appreciate these problems, it is necessary to understand the structure of the current clause.
The terminology used in the present clause follows the Uniform Contract Format, found at Table

15-1 (FAR 15.204). This present structure is as follows:

de eceden

(1) The Schedule (excluding specifications)
(2) Representations & Instructions

(3) Contract Clauses

(4) Other Documents, Exhibits, Attachments
(5) The specifications

By contrast, the Rewrite proposes the following:

Order of Precedence Clause

(1) The Schedule (excluding specifications)

(2) Performance requirements (including the
specifications and special terms and conditions
negotiated for the contract)

Uniform Contract Format

Sections A-H (Part I)

Sections K-M (Part IV)
Section 1 (Part II)

Section J (Part III)

Section C (Part I)

Part I -- The Schedule
A Solicitation/contract form
B Supplies or services and prices/costs.
C Description/specifications/work statement.
D Packaging and marking.
E Inspection and acceptance.

(3) Other documents, exhibits, and attachments
(4) Contract clauses
(5) Representations and other instructions

F Deliveries or performance.
G Contract administration data.
H Special contract requirements.

Unfortunately, the Rewrite's Order of Precedence clause introduces the term
"Performance requirements (including the specifications and special terms and conditions
negotiated for the contract)." The difficulty is that the term "performance requirements" is
undefined because there is no existing Section of the Uniform Contract Format specifically
denominated "performance requirements.” One reasonable interpretation might be that the
"performance requirements," in a more general sense, are sprinkled throughout the entire
contract, in all Sections and attachments. This interpretation could then lead to
misinterpretations and disputes over whether a particular contract provision constitutes a
"performance requirement," and what the consequence is for placement in the precedence listing.

The reference to "special terms and conditions negotiated for the contract" is also
confusing. Section H (which is part of the Schedule) is currently entitled "Special contract
requirements" and contains those terms and conditions unique to the contract which override the
standard FAR clauses. The revision's reference to "special terms and conditions" may be an
inexplicable attempt to remove Section H from the Schedule and lower its priority in
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interpretation. If it does not refer to Section H, then it is unclear what portions of the contract it
is intended to reach. :

Furthermore, elevating the precedence of the specifications from last to second is
extremely problematic. In addition to nullifying many years of procurement law precedent,
specifications are typically the province of the engineering and program management functions,
rather than the contracts and business functions. Consequently, the specifications will be
prepared by individuals largely unfamiliar with government procurement laws and regulations.
It is foreseeable that the specifications might contain provisions which would deviate from the
FAR clauses included in Section I, many of which reflect statutory requirements. The revised
Order of Precedence clause would presume to give priority to the specifications, rather than the
contract clauses. Besides representing a puzzling and ill-conceived prioritization, such a
hierarchy may well be unenforceable where the specification was contrary to law or a
fundamental procurement principle.

Finally, it is worth noting that although the Order of Precedence clause was changed by
the Rewrite, the Uniform Contract Format was not. The reason for not changing the Uniform
Contract Format is because the Model Contract Format is to be added to the DFARS as a test.
Until that test is completed, it seems imprudent to have one half of the change in the Rewrite, but
not the other half, Consequently, there is no apparent reason for raising the specifications to a
higher priority for contract interpretation purposes over the special contract requirements.

RECOMMENDATION

Retain FAR 52.215-33, the present "Order of Precedence” clause so that the Schedule

(Sections A-H) continues to have precedence over the specifications in Section J. By doing so,

contracting officers can focus on what they wish to buy through the special contract requirements
and the statements of work and contractors can avoid misinterpretations of priorities. Both
parties can then avoid disputes.

Order of Precedencé--Uniform Contract Format (Date)

. WASH01B:21708:1:07/14/97
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FAR 52.215-33 ORDER OF PRECEDENCE (JAN 1986)

Any inconsistency in this solicitation or contract shall be resolved by giving
precedence in the following order: (a) the Schedule (excluding the
specifications); (b) representations and other instructions; (c) contract
clauses; (d) other documents, exhibits, and attachments; and (e) the
specifications. ‘
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ISSUE
15.3 Unsolicited Proposals

DISCUSSION

There are two basic issues raised by the Rewrite's coverage of unsolicited proposals. The
first deals with early involvement of the contracting officer under 15.306-2 and the second deals
with access to information contained in unsolicited proposals under 15.309(a).

The contracting officer is mentioned, almost as an afterthought, only at the end of
paragraph (b). However, it is imperative that the contracting officer be brought into the review
process as soon as agency officials determine that a particular unsolicited proposal is worth a
" comprehensive evaluation. CODSIA members recommend making the contracting officer an
integral part of the process at paragraph (a), when the comprehensive evaluation is initiated.

The text of the “Use and Disclosure of Data” legend to be placed on the title page of an
unsolicited proposal has been changed. The current legend states that “The data in this proposal
shall not be disclosed,” while the proposed legend begins with the statement that “This proposal
includes data that shall not be disclosed” (emphasis added). CODSIA members hope that this
change was inadvertent and can be corrected, because the effect of the change will be to render
some parts of an unsolicited proposal not subject to the protective legend. We do not think that
this is a proper result, because even the fact that a firm has submitted an unsolicited proposal
could, in some cases, be of interest to a competitor.

Both of these matters can be addressed with only a small change to the Rewrite.

RECOMMENDATION

15.306-2 Evaluation.

(a) Comprehensive evaluations shall be coordinated by the agency contact
point, who shall attach or imprint on each unsolicited proposal, circulated for
evaluation, the legend required by 15.309(d). When performing a comprehensive
evaluation of an unsolicited proposal, evaluators, one of whom shall include the
contracting officer, shall consider the following factors, in addition to any others

appropriate for the particular proposal:

15.309 Limited use of data. '
(2) An unsolicited proposal may include data that the offeror does not want

disclosed to the public for any purpose or used by the Government except for
evaluation purposes. If the offeror wishes to restrict the data, the title page must
“be marked with the following legend: -
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Use and Disclosure of Data

This-propesalincludes-data-that The data in this proposal shall not be

disclosed outside the Government and shall not be duplicated, used, or
disclosed--in whole or in part--for any purpose other than to evaluate this
proposal. However, if a contract is awarded to this offeror as a result of--or
in connection with--the submission of these data, the Government shall
have the right to duplicate, use, or disclose the data to the extent provided
in the resulting contract. This restriction does not limit the Government's
right to use information contained in these data if they are obtained from
another source without restriction. The data subject to this restriction are
contained in Sheets [insert numbers or other identification of sheets].
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ISSUE
15.401 Definitions.

DISCUSSION

We have two comments for this definitional section. First, the three (not two) definitions
should be moved to 15.001 so they can relate, and be interpreted as relating, to the entire Part 15,
not just Subpart 15.4 on source selection. For example, the phrase "significant weaknesses and
deficiencies" appears in 15.606(d)(1) on postaward debriefings. CODSIA mémbers recommend
that each of the definitions relate to the proposal only. : ‘

The other comment is that the only distinction between a "deficiency” and a "weakness"
appears to be proposal versus contract performance. As presently drafted, a proposal can be
ndeficient" but contain no "weaknesses." Conversely, the proposal could contain an unlimited
number of "weaknesses" but not be "deficient" (unless there were so many "weaknesses" that
they somehow totalled a "significant weakness" or two or three. Presumably the drafters of the
Rewrite wanted to focus on contract performance as the discriminator in evaluating proposals.
However, proposal evaluation and contract performance are completely separate events. If the
proposal is not properly drafted or conceived, the evaluators cannot be certain that the company
in question can perform that particular contract. Nevertheless, the Rewrite definitions appear to
presume that contract performance is the consequence of who is the offeror rather than the
consequence of the offeror's proposal.

, An additional reason for the CODSIA recommendation is because other parts of the
Rewrite, notably 15.406(d)(3) on'communications, are based on the evaluation process (not
contract performance) and the nomenclature that is specific thereto; i.e., "communications" and
ndiscussions." That is, during communications, only weaknesses need be disclosed, but during
discussions, significant weaknesses and deficiencies must be disclosed. Since these terms are
relevant only to the proposal evaluation process, CODSIA members believe that the definitions

should encompass only that stage.
RECOMMENDATION

‘We recommend that the definitions be relocated to 15.001 and separated into three
distinct definitions. In order to place the focus of the definitions on the evaluation of the
proposal rather than the speculation on contract performance, we suggest the new definitions in

15.001 should read:

"Deficiency," as used in this subpart, is e-material the failure of a proposal to
meet a material Government requirement er-a-combination-of significant

.
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"Weakness," as used in this subpart, is-a flaw in the propoéal that-inereases-the

A "significant weakness," as used in this subpart, is a flaw, or a series of flaws,
in the proposal that appreciably indecreases the ssk-efunsuccessful-contrast
performance likelihood of award unless addressed and resolved.
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ISSUE

15.405 Proposal and cost or price evaluation
DISCUSSION

The Rewrite section on proposal evaluation raises several important issues dealing with
the definition of "proposal," past performance information and disputes, cost realism, and
preaward testing. o '

niti " "

First, throughout the rewrite, the use of terms like "initial information," "full proposals"
and so forth appear. The Rewrite should carefully define what is meant by a "proposal.” In the
view of CODSIA's members, in order for a proposal to constitute a binding offer, it must include
basic terms such as price, quantity, schedule, technical details, past performance information, etc.

Under this construct, the submission of "proposals" would be a prerequisite for an agency to
utilize a procurement technique in which offerors are eliminated from the competitive range (as

‘opposed to being given advisory opinions as to their viability).

t ance i

Second, in its treatment of past performance, the proposed rewrite does not make clear
that in evaluating an offeror's past performance, the agency must evaluate offerors' comments on
ALL past performance information obtained, not just offerors' comments relative to information
contained from sources identified by the offeror. Furthermore, CODSIA members continue to
believe that ongoing disputes should not be considered in evaluating past performance. This is
not to say that any contract that is the subject of a dispute should not be considered in the
evaluation of past performance, but only those issues related to the dispute need be excluded.

CODSIA members do not believe that a contractor will initiate disputes litigation and

execute a Contract Disputes Act certification in order to exclude specific past performance

information from the evaluation. Contractors always weigh the cost of litigation (management
time, attorney fees, customer goodwill) prior to filing a claim. Consequently, CODSIA members
recommend that past performance information related to matters that are the subject of a formal

or established disputes proceeding should be excluded from evaluation unless the affected offeror

expressly requests otherwise.
Cost Realism

CODSIA members are also quite concerned that the government wishes to employ cost
realism analyses on fixed price contracts. By the very nature of a fixed price contract, the
contractor is assuming the risk of profitable performance. Whether the cost is "realistic" to the

/
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government is irrelevant to the performance, or profitability, of the contract. Consequently, we
have recommended that the sentence in 15.405(a)(1) be deleted.

reaw. esti

‘The subject of the proposed FAR 11.801, Preaward testing, is not descriptive of "agency
needs," and is mispositioned under FAR Part 11 -- DESCRIBING AGENCY NEEDS. It is more
pertinent to proposal evaluation and source selection. The fact that: "results of such tests or
demonstration may be used to rate the proposal or otherwise evaluate the proposal” obviates any
need to dispute that conclusion. '

While it may not be imperative that preaward testing or product demonstration, when
required by the solicitation, be conducted in accordance with a formal test plan, it is imperative
to ensure that all offerors are evaluated against the same standards. This can only be
accomplished if there is a requirement to the effect that the testing is conducted pursuant to
uniform or comparable measurement criteria and under comparable circumstances and
conditions. Anything less would be in contravention of the prescriptions set forth in Subpart
15.4 Source Selection (more specifically, FAR 15.403(b)(3) and (4) and the requirement in FAR
15.404(b)(2) to support meaningful comparison and discrimination between and among
competing proposals).

RECOMMENDATION
Insert at 15.001:

Proposal is a binding offer that is submitted in response to a government
solicitation.

In 15.405(a), add an additional subparagraph entitled "Preaward Testing,"
‘reworded to read as follows:

Where preaward testing or product demonstration is required by the
solicitation and the results of such testing or demonstration may be used to
rate the proposal, to determine technical acceptability, or otherwise to
evaluate the proposal, the solicitation shall prescribe the circumstances,
conditions, and measurement criteria to be employed in the conduct of such
testing or demonstration to ensure meaningful comparisons and
discrimination between and among competing proposals.

‘ Insert at 15.405(a)(1) a few a_dditiona] words related to proposal evaluation, delete
the sentence on cost realism at 15.405(a)(1) and add a new second sentence at -
15.405(a)(2)(ii).
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(a) Proposal evaluation is an assessment of the proposal and the offeror's ability to
perform the prospective contract successfully. An agency shall evaluate
competitive proposals and then assess their relative qualities solely on the factors
and subfactors specified in the solicitation. Evaluations may be conducted using
any rating method or combination of methods, including color or adjectival
ratings, numerical weights, and ordinal rankings. The relative strengths,
deficiencies, significant weaknesses, weaknesses, and risks shall be documented
in the contract file.

(1) Cost or price evaluation. Normally, competition establishes price
reasonableness. Therefore, when contracting on a firm-fixed-price or fixed-price
with economic price adjustment basis, comparison of the proposed prices will
usually satisfy the requirement to perform a price analysis (but see 15.504-
1(d)(3)), and a cost analysis need not be performed. In limited situations, a cost
analysis (see 15.503-1(c)(1)(i)(B)) may be appropriate to establish reasonableness
of the otherwise successful offeror's price. When contracting on a cost-
reimbursement basis, evaluations shall include a cost realism analysis to
determine what the Government should realistically expect to pay for the
proposed effort, the offeror's understanding of the work, and the offeror's ability
to perform the contract. Cost realism analyses may also be used on fixed-price
incentive contracts-es-in-exceptional-cases;-on-other-competitive-fixed-price-type
contracts-{see-15:504-1(d)3)). The contracting officer shall document the cost or

price evaluation.

(2) Past performance evaluation.

@) ... ,

(ii) The solicitation shall describe the approach for evaluating past performance,
including evaluating offerors with no relevant performance history, and provide
offerors an opportunity to identify past contracts (including Federal, State, and
local government and private) for efforts similar to the Government requirement.
The solicitation shall also authorize offerors to provide, and require the
government to consider, information and corrective actions relative to any
adverse past performance reports obtained by the government, whether
those reports are related to the identified contracts or are obtained from
other sources. However, unless requested to do so by the offeror, the
contracting officer shall not consider information related to matters under
contracts that are in dispute or litigation before a court, an agency board of
contract appeals, or alternative dispute resolution forum when evaluating an
offeror's past performance. . ..

(iii) The evaluation may take into account relevant past performance information
regarding predecessor companies, key personnel who have relevant experience, or
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subcontractors that will perform major or critical aspects of the requlrement Such
information may be relevant to the instant acquisition.

(lV) *k%

3) Technical evaluation. When tradeoffs are performed, the seurce-selection
contract file records shall include--

-31-

WASH01B:21708:1:07/14/97
140




ISSUE

15.406 Communications with offerors.
DISCUSSION
There are several elements to the proposed section on communications with offerors.

To begin with, proposal revisions resulting from communications are not clearly
prohibited. The regulation retains the distinction between communications and discussions and
the implications/consequences of each. However, the line between the two is not the bright line
that it should be. Phase II does not include a clear prohibition against an offeror revising a
proposal after/as a result of communications with the government. However, the section on
discussions does state clearly that discussions may result in proposal revisions. CODSIA’s
position is that this distinction between communication and discussions is critical. The definition
of “communications,” at 15.001, does not resolve the problem, because it encompasses all
interchanges after receipt of proposals, including discussions. Therefore, a reader could interpret
the regulation to allow proposal revisions under 15.406(a). The fact that the definition of
“discussions” (also at 15.001) specifically mentions that the offeror may be allowed to revise its
proposal is not sufficient. We suggest a new sentence at the end of FAR 15.406(a)(1) that reads:
"Whenever an award is to be made without conducting discussions (see 15.001), offerors shall
not be allowed to revise their proposals.”"

Furthermore, the Rewrite proposal must clarify the distinction between communications
and discussions The definitions at 15.001 define “discussions” as a subset of “communications.”
The critical distinction between the two (i.e., that communications do not result in proposal
revisions and are not sufficient to cure proposal deficiencies or material omissions) is buried in
15.406(b)(2). This critical distinction, which applies to all communications, whether or not
followed by discussions, should be raised to a more visible, and more universally applicable, part
of the regulation. We suggest that a revised sentence be inserted and moved from 15.406(b)(2)
to a location immediately after the title of section 15.406 and before “(a) Communications and
award without discussions.” The revised sentence would read:

Communications shall not be used to cure proposal deficiencies or material
omissions, materially alter the technical or cost elements of the proposal,
and/or otherwise revise the proposal.

Several other minor changes, which appear below in the Recommendation, would place the
proper emphasis on the new regulations.

The next major issue is the proposed new standard for inclusion in the competitive range
as “proposals most highly rated.” This standard is one which is considerably higher than that in
use currently (see FAR 15.609(a) which states: “... shall include all proposals that have a
reasonable chance of being selected for award.”). Yet, the proposed standard is more permissive
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than the standard included in the final Rewrite, i.e., “proposals having the greatest likelihood of
award.” However, CODSIA members are not certain that this interpretation is correct, because
the regulation does not define or explain the standard. CODSIA agrees to the use of the new
standard (“most highly rated”) proposed, primarily because selection is based on actual ratings of
evaluated proposals. However, there needs to be some clarification and definition in the Rewrite
about what that really means. CODSIA recommends the following: ’

Agencies shall evaluate all proposals in accordance with 15.405(a), and, if
discussions are to be conducted, establish the competitive range. Based on the
ratings of each proposal against all evaluation criteria, the contracting officer shall
establish a competitive range comprised of those proposals most highly rated in
accordance with such evaluation criteria, unless the range is further reduced for
purposes of efficiency pursuant to paragraph (€)(2) of this section.

The Rewrite proposal still allows the contracting officer, after establishing what the
competitive range would be if it included all proposals most highly rated, to further reduce the
competitive range “for purposes of efficiency.” FAR 15.406(c)(2) authorizes the contracting
officer to base this determination on whether the number of most highly rated proposals “exceeds
the number at which an efficient competition can be conducted.” Efficiency, in Phase II, is
determined at a later point in the acquisition (after proposals are received and fully evaluated),
and CODSIA members appreciate this recognition of the need for a complete evaluation prior to
elimination of offerors.

- However, we believe that the drafters are still missing the point that Congress intended
when it modified the statute to include “efficiency.” The statute (10 U.S.C. 2305(b)(4)(B))
clearly allows the contracting officer to “limit the number of proposals in the competitive range,
in accordance with the criteria specified in the solicitation, to the greatest number that will permit
an efficient competition among the offerors rated most highly in accordance with such criteria.”
That is, the statute clearly identifies "efficiency” as an influence on the process while the
proposed Rewrite uses "efficiency" as a discriminator in the acquisition process. In other words,
the Rewrite does not limit the interpretation of efficiency, as does the statute. CODSIA members
do not believe that the Rewrite correctly implements the concept of “efficient competition” that
the Congress envisioned when it included section 4101 in P.L. 104-106 (the Clinger-Cohen Act).

While we understand that efficiency now plays a part in establishing the competitive
range, we believe that it is a specific, limited aspect of efficiency, as delineated in the statute,
rather than the discriminatory efficiency that the Rewrite includes. The regulation does not
provide any indication of how, or on what basis, the contracting officer will determine efficiency;
neither does it connect “efficiency” with the solicitation’s evaluation factors. Unchanged, this
would allow the government to base its decision on the number of proposal evaluators who were
available at a given time. The availability of government resources should not be the basis on
which qualified offerors are excluded from further consideration.
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At 15.406(c)(2), first sentence: Delete the phrase “determine that the number of most
highly rated proposals that might otherwise be included in the competitive range exceeds the
number at which an efficient competition can be conducted” and insert the following:

After evaluating all proposals in accordance with 15.405(a) and 15.40
contracting officer may determine-thatthe-number-of mesthighly-rate

6(c)(1), the

limit the number of proposals
in the competitive range, in accordance with the criteria specified in the
solicitation, to the greatest number that will permit an efficient competition
among the offerors rated most highly in accordance with such criteria. -

In summary, if a new form of contact between offerors and the government is to be
introduced, it is crucial that what is and what is not permissible be clear. The revised proposal
does a reasonably good job of establishing those lines, but more clarity is still needed.

One feature of the Rewrite which CODSIA members continue to strenuously object to is
the government's ability to conduct an auction under 15.406(e). Contrary to what the Rewrite
drafters apparently believe, industry does not engage in auctioning when purchasing its supplies
and services. The principal reason that companies do not engage in auction techniques is
because of the poor reputation that company will attain if it is perceived as an untrustworthy
recipient of confidential business information (i.e., price and delivery information). As stated in
our January 1997 comments, "CODSIA members believe that auction techniques are always
inappropriate and we adopt the language of FAR 15.610(e)."

While the revised proposal goes a long way toward clarifying the importance of two-way
dialogue on past performance issues, additional language is vital if full confidence is to be vested
in the past performance process. For example, the rewrite does not require that, when award is to
be made without discussion, offerors be given an opportunity to address adverse past
performance reports on which they have not had an opportunity to comment before. As well,
CODSIA members believe that the identity and/or location of a contract must be disclosed at the
request of an offeror. CODSIA members believe such comments are integral to the process and
must be required, at least where offerors who might otherwise be competitive for the award are

concerned.
- RECOMMENDATION
15.406 Communications with offerors. Communications shall not be used to
cure proposal deficiencies, significant weaknesses or material omissions,

materially alter the technical or cost elements of the proposal, and/or
otherwise revise the proposal.

2.
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(a) Communications and award without discussions. (1) If award will be
made without conducting discussions, communications with offerors may be used
to resolve minor or clerical errors or to clarify certain aspects of proposals (e.g.,
the relevancy of an offeror's past performance information and adverse past
performance information on which the offeror has not previously had an
opportunity to comment). Such communications shall be conducted with any
offeror that is the subject of an adverse past performance report from any
source on which the offeror has not previously had the opportunity to
comment, if that offeror would, if not for such report, be considered for
award or inclusion in the competitive range. Whenever an award is to be
made in a competitive procurement without conducting discussions (see
15.001), offerors shall not be allowed to revise their proposals. |

L L X

(c) Competitive range. (1) Agencies shall evaluate all proposals in accordance
with 15.405(a), and, if discussions are to be conducted, establish the competitive
range. Based on the ratings of each proposal against all evaluation criteria, the
contracting officer shall establish a competitive range comprised of those
proposals most highly rated in accordance with such evaluation criteria, unless
the range is further reduced for purposes of efficiency pursuant to paragraph (c)2)
of this section. '

(2) After evaluating all proposals in accordance with 15.405(a) and
15.406(c)(1), the contracting officer may i :

o number at-which-an-efficient competition-can-be-conducted limit the
number of proposals in the competitive range, in accordance with the criteria
specified in the solicitation, to the greatest number that will permit an
efficient competition among the offerors rated most highly in accordance
with such criteria. Provided the solicitation notifies offerors that the competitive
range can be limited for purposes of efficiency (see the provision at 52.215-1(f)),
the contracting officer may limit the number of proposals in the competitive range
to the greatest number that will permit an efficient competition among the most
highly rated proposals (10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)).

(d) Communieatiens Discussions with offerors after establishment of the
competitive range. (1) Such-communications-are-d Discussions, tailored to each
offeror's proposal, aad shall be conducted by the contracting officer with each
offeror within the competitive range. '

(3) The contracting officer shall, subject to paragraph (e) of this section -
and 15.407(a), indicate to, or discuss with, each offeror still being considered for
award, significant weaknesses, deficiencies, and other aspects of its proposal -
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(such as, cost, price, performance, and terms and conditions) that could, in the
opinion of the contracting officer, be altered to enhance materially the proposal's
potential for award. The scope and extent of discussion are a matter of contracting

officer judgment. In-discussing-other-aspects-of the-propesal;-the- Government
H1 ’. '--:‘ REIEC 1€ :-. :’ T eatidt € ...:' ': oHGov

removed-and the-offered-price-decreased. When discussing other aspects of the
proposal in situations where the solicitation stated that evaluation credit
would be given for technical solutions exceeding any mandatory minimums,
the Government may negotiate with offerors about increased performance
beyond any mandatory minimums. Where the solicitation did not so state,
then during discussions the Government may suggest to offerors that have
exceeded any mandatory minimums that their proposals would be more
competitive if the excesses were removed and the offered price decreased.

(¢) Limits on communications. Government personnel involved in the
acquisition shall not engage in conduct that--

(1) Favors one offeror over another;

(2) Reveals an offeror's technical solution, including unique technology,
innovative and unique uses of commercial items, or any information that would
compromise an offeror's intellectual property to another offeror;

(3) Reveals an offeror's price without that offeror's permission. Howeves;

a3 3

ot L-P1IC i

ien- It is also permissible, at the Government's discretion,
to indicate to all offerors the cost or price that the Government's price analysis,
market research, and other reviews have identified as reasonable (41 U.S.C.
423(h)(1)(2)); | :

(4) Reveals the names of individuals providing reference information
about an offeror's past performance, although the identity and location of the
contract or subcontract that is the subject of the reference shall be disclosed
at the request of the offeror; ‘

(5) Constitutes an auction technique such as - :

(i) indicating to an offeror a cost or price that it must meet to obtain further
consideration; or _

(ii) advising an offeror of its price standing relative to another offeror; or
(iii) otherwise furnishing information about other offeror's prices; or

(6) Knowingly furnishes source selection information in violation of 3.104
and 41 U.S.C. 423(h)(1)(2)-
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ISSUE

15.407 Proposal revisions.

DISCUSSION

The regulation allows an offeror “an opportunity to submit a proposal revision” (FAR

15.406(a)), presumably at any time during discussions, and subsequently gives each offeror still
in the competitive range “an opportunity to submit a fina] proposal revision” (FAR 15.407(b)).
This section contemplates maintaining the old system under which offerors could be called upon
to submit multiple revisions to their proposals. It encourages auctioning and can easily result in
multiple “best and final offers.” There is no incentive in the proposed system for streamlining or
for an offeror to present its best offer in the initial proposal. The needed streamlining and cost
savings in time and paperwork that initially prompted the FAR Part 15 Rewrite will not
materialize unless offerors are encouraged to present their best offer initially and multiple
proposal revisions are made the exception rather than the rule. '

RECOMMENDATION

(a) If, after discussions have begun, an offeror in the competitive range is
no longer considered to be among the most highly rated offerors being considered
for award, that offeror may be eliminated from the competitive range whether or
not all material aspects of the proposal have been discussed, or the offeror has
been afforded an opportunity to submit a proposal revision (see 15.406(d)). If an
offeror's proposal is eliminated or otherwise removed from the competitive range,
no fusther revisions to that offeror's proposal shall be accepted or considered.

ment-unpae ..-:-: gached :..'-:-’::- 1ORS5- t the conclusion of
discussions, the contracting officer shall give each offeror still in the
competitive range shall-be-givea-an opportunity to'submit a proposal revision that
clarifies and documents understandings reached during negotiation. The '
contracting officer is required to establish a common cutoff date for receipt of
final-proposal revisions. Requests for final-proposal revisions shall advise
offerors that the-final-propesal-such revisions shall be in writing and that the
government intends to make award without ebtaining-further discussions
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ISSUE

15.408 Source selection.

' DISCUSSION
Proposed FAR 15.408 allows the source selection authority’s decision to be based on
“business judgments and tradeoffs” as well as a comparative assessment of proposals against
source selection criteria in the solicitation. This is the equivalent of throwing in another source
selection factor after the fact, without allowing offerors an opportunity to base their proposals on
it. CODSIA members consider this to be patently unfair and a violation of the statute.

The FAR, at 1.602-2, states that “contracting officers should be allowed wide latitude to
exercise business judgment,” but that exhortation is directed toward such generic subjects as
“(e)nsur(ing) that contractors receive impartial, fair, and equitable treatment.” Further, the
source selection authority is seldom a contracting officer, so the business judgment stricture is
not directed at the SSA. :

The law is clear and unequivocal: It requires that the contract award be made “to the
responsible source whose proposal is most advantageous to the United States, considering only
cost or price and the other factors included in the solicitation” (10 U.S.C. 2305(b)(4)(C)). It is,
therefore, beyond the scope of the statute for the source selection authority, or anyone, for that
matter, to base the source selection decision on anything beyond the source selection factors and
relative weights that are specified in the solicitation. These references to “business judgments
and tradeoffs” should be deleted.

Further, with respect to the quantification of tradeoffs, FAR 15.408 refers to “a
comparative assessment of proposals against all source selection criteria in the solicitation.”
Later, it states that “documentation need not provide quantification of the tradeoffs that led to the
decision.” If “tradeoffs” here refers to something other than a best-value evaluation based on the
factors and subfactors specified in the solicitation, then the reference should be deleted in its
entirety. However, if the term “tradeoffs” is intended to refer to the best-value evaluation
process, then the documentation must include something more than the rationale for such
tradeoffs; only an explanation of the quantifiable, logical, and documentable tradeoffs that were
made in accordance with the solicitation can justify the source selection decision. '

RECOMMENDATION

15.408 Source selection.

The source selection authority's (SSA) decision shall be based on a comparative
assessment of proposals against all source selection criteria in the solicitation.
While the SSA may use reports and analyses prepared by others, the source
selection decision shall represent the SSA's independent judgment. The source
selection decision shall be documented, and the documentation shall include the
i inessi Rents-4 poffs ing benefits associated
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with additional costs. Although Tthe rationale for the selection decision must be
documented; and that documentation reed-net must provide quantification of the
tradeoffs that led to the decision. '
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ISSUE
15.605 Preaward debriefing of offerors.

DISCUSSION

In earlier comments on the initial rewrite proposal, CODSIA members had strongly urged
that preaward debriefings be mandatory for offerors excluded from a competition prior to award.
Whenever an offeror is excluded from a competition, a timely debriefing is vitally important to
enable that offeror to understand the deficiencies and weaknesses in its proposal so it can
overcome those problems on concurrent or subsequent procurements. In some cases, the lag time
between exclusion from a competition and the conduct of a postaward debriefing can be very
significant. '

The proposed Rewrite comes close to achieving that goal, but still allows the government
to avoid providing a preaward debriefing "if, for compelling reasons, it is not in the best interests
of the Government. . . ." While it is conceivable that such reasons might exist, the proposed rule
provides no guidance to contracting officers on what types of circumstances could legitimately
be deemed "compelling." CODSIA members continue to believe that a preaward debriefing
should be mandatory. At a minimum, the rule should articulate appropriate examples of
"compelling reasons" so that the intent of the rule is clear and followed. Furthermore, if this
exclusion is to remain, the rule should make explicitly clear that, for purposes of a potential
protest, the date the offeror knew or should have known the basis for a protest shall be the date of
the actual debriefing, if a preaward debriefing was requested by the offeror and refused by the
government.

In addition, it is industry's view that adverse past performance reports on which the
offeror has not previously commented or been made aware MUST be among the mandatory
elements of any debriefing.

RECOMMENDATION
At 15.605(b), add clarifying language delineating examples of "compelling reasons."

(2)(1) The offeror may request a preaward debriefing by submitting a
written request for debriefing to the contracting officer within 3 three days after
receipt of the notice of exclusion from the competition. :

(2) At the offeror's request, this debriefing may be delayed until after
award. If delayed until after award, the debriefing shall include all information
normally provided in a postaward debriefing (see 15.606(d)). However, if an
offeror requests a delayed debriefing under this section, the date the offeror knew
or should have known the basis of a protest for the purposes of 4 CFR 21.2(a)(2)
shall be the date the offeror received notice of its exclusion from the competition.
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(3) If the offeror does not submit a timely request, the offeror need not be
given either a preaward or a postaward debriefing. Offerors are entitled to no
more than one debriefing for each proposal. '

~ (b) The contracting officer shall make every effort to debrief the
unsuccessful offeror as soon as practicable, but may refuse the request for a
preaward debriefing if; only for compelling reasonsyitis-notin-the best-interests
of the-Government-to-conduct-a-debriefing-at thattime. Compelling reasons
exist, for example, when the acquisition involves classified information for
weapons systems or the acquisition is being conducted during a declared
national emergency. The identification of specific compelling reasons and
rationale for delaying the debriefing shall be documented in the contract file. If
the contracting officer delays the debriefing, it shall be provided no later than the
time postaward debriefings are provided under 15.606. In that event, the
contracting officer shall include the information at 15.606(d) in the debriefing. In
the event a request for a preaward debriefing is refused by the government,
the date the offeror knew or should have known the basis for a protest shall
be the date on which the requested debriefing is actually conducted.

O - coTIau

(4) An evaluation of past performance information obtained by the
government and which was used in source selection evaluation.
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ISSUE
15.606 Postaward debriefing of offerors.

DISCUSSION

The only changes recommended to this section by CODSIA members are technical in
nature, The disclosure of adverse past performance information, particularly such information on
which the offeror has not had the opportunity to comment previously, must be a mandatory
element of a debriefing.

RECOMMENDATION

)

(b) Debriefings of successful and unsuccessful offerors may be done
orally, in writing, or by any other method mutually acceptable to the contracting
officer and the offeror.

(d) Ata miﬁimum, the debrieﬁng information shall include--

5) For acquisitions of commercial end items, the make and model of the
item to be delivered by the successful offeror; and ‘

(6) Reasonable responses to relevant questions about whether source
selection procedures contained in the solicitation, applicable regulations, and
other applicable authorities were followed; and

(7) An evaluation of past performance information obtamed by the
government and which was used in source selection evaluation.
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See Discussion in 15.208(c).

ISSUE
52.212-1 Instructions to Offerors -- Commercial Items

DISCUSSION

RECOMMENDATION

52.212-1 Instructions to Offerors--Commercial Items.

* %% k%

(f) Late offers. Offers or modlﬁcatlons of oﬂ'ers received at the address specified
for the receipt of offers after the exact time spemﬁed for receipt of offers are
““late." Late proposals, modifications, and final revisions may be accepted by the

- Contracting Ofﬁcer prov1ded-

(2)(1) The Contractmg Ofﬁcer determmes in wntmg on the ba315 ofa
review of the circumstances that the lateness was caused by actions, or inactions,
of the Government; or

(3) (2) In the judgment of the Contractmg Officer, the offeror
demonstrates by submission of factual information that the circumstances causing

the late submission were beyond the immediate control of the offeror.
* % % % %
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ISSUE _
52.215-3 Request for Information or Solicitation for Planning Purposes.

DISCUSSION

. See Discussion in 15.001.

RECOMMENDATION
As prescribed in 15.209(c), insert the following provision:
Request for Information or Solicitation for Planning Purposes (Date)

" (a) The Government does not intend to award a contract on the basis of
this solicitation or to otherwise pay for the information solicited except as
provided in subsection 31.205-18, Bid and proposal costs, of the Federal
Acquisition Regulation.

(b) Although **proposal" and “*offeror" are used in this Request for
Information, your response will be treated as information only. It shall not be used
as a proposal as defined in 15.001. '

(c) This solicitation is issued for the purpose of: [state purpose].

(End of provision)

WASHO01B:21708:1:07/14/97
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' ISSUE
52.215-8 Order of Precedence--Uniform Contract Format.

DISCUSSION

See Discussion in 15.209(h).

See Recommendation in 15.209(h).
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MISCELLANEOUS CLARIF ICATIONS AND CORRECTIONS
v TO
PRQPOSED FAR PART 15 DATED MAY 14, 1997

The material which follows consists of various clarifications of a minor nature and
multiple corrections (typographical, some edits) to enhance the proposed rule. The
material has been segregated into Group A and Group B. '

GROUP A

Part 1. Change the title of Part 1 from “Federal Acquisitions Regulations System” to
“Federal Acquisition Regulation System”.

15.000. The rewrite cites . . . competitive and noncompetitive negotiated acquisitions”
(emphasis added). The term “other than competitive” is preferred to the term
“noncompetitive”, since, for instance, an offer can be noncompetitive (higher price, etc.)
in a competitive acquisition.

In addition, the statement is made in 15.000 that “Negotiated procedures may
include bargaining”. This implies that the procedures have been the subject ofa
negotiation. Recommend that the sentence be reworded to state: “Negotiation procedures
may include bargaining”.

15.002(a). In the first sentence, hyphenate sole-source. Hyphenation seems to be
inconsistent throughout the rewrite (e.g. lowest priced proposal, but higher-priced
proposal). Recommend a thorough recheck.

15.101-1(a). Suggest rewording this paragraph as follows for clarity:

“(a) This process is appropriate when it may be in the best interest of the Government to
consider award to [other than the lowest priced offeror.] an offeror other than the offeror

* that submitted the lowest-priced offer.”

t

15.203(a), (¢). Need to standardize on either “at a minimum” or “as a minimum”.

15.203(d). Insert a comma between the words “proposals” and “modifications” so that
the sentence reads “. . . authorize receipt of proposals, modifications or revisions by

facsimile.”

15.204(c). Recommend this sentence be modified to read: “Contracts for supplies or
services . ..”.

(b2



15.204-2(a)(3)(viii). Recommend that the list of respondent information to be provided
include also the respondent’s e-mail address.

15.206(b). Subparagraph (b) allows the contracting officer to use oral notices when time
is of the essence, with subsequent formalizing of the notice with an amendment.
Recommend that electronic methods be utilized, and that subparagraph (b) include
electronic methods in addition to (or in lieu of) oral notices. Speed and efficiency are
maintained, since electronic notices can be sent to all offerors at virtually the same time.
In addition, the formal amendment to the solicitation could be accomplished
electronically.

15.206(g). In subparagraph (g) change the references at the end of the subparagraph from
15.208(b) and 15.407(d), to 15.207(b) and 15.406(e), respectively.

15.304(a)(3). In subparagraph (a)(3), delete the colon after “agency” so that the text

reads “. . . such as any agency upcoming solicitations; . . .".

15.306-2(a)(5). In subparagraph (a)(5), change “is” to “are” so that the text reads . . .
team leader, or key personnel who are (;ritical in achieving. . . “.

15.309(f)(3). In subparagraph (f)(3), the words to be deleted are not contained in the text
of the legend referred to in subparagraph (d). :
' %
15.309(h)(3). Subparagraph (h)(3) incorrectly cites FAR 3.104-9 regarding the
Procurement Integrity certifications to be obtained, et cetera. The proper citatign should
be either (or both) 3.104-4 “Statutory and related prohibitions, restrictions, and
requirements” or 3.104-5 “Disclosure, protection, and marking of contractor bid or
proposal information and source selection information”.

15.403(b)(6). Insert a period in lieu of a comma at the end of (6). -

15.404(d)(3)(iii). This paragraph states that past performance need not be evaluated if
not appropriate to do so, and cites OFPP Letter 92-5 as the authority. Recommend that,
rather than citing the OFPP Policy Letter which is subject to change, the
requirement/relief be added to the FAR, making the FAR self-sufficient. If the citation of
the OFPP Letter was meant as a potential source for the type of contracting officer
documentation required, it could be cited as illustrative only.

15.407(b). In order to avoid any misunderstandings about the receipt and contracting
officer handling of final proposal revisions which may be late to the established common
cut-off date, it is recommended that this paragraph (b) be amended by adding the
following sentence at the end of the paragraph: “The requirements of 15.208 concerning
timely submission of offers and the rules for consideration of late offers apply.”



15.606(a)(4)(ii). In subparagraph (a)(4)(ii) change the reference from “15.605(a)(ii)" to
“15.605(a)(2).” ’

15.609(a). Rewrite 53.215-1(c) prescribes use of the SF 33 in conjunction with award of
negotiated contracts, along with OF 307 and SF 26. However, 15.609(a) and (b) only
cover the use of OF 307 and SF 26 to award negotiated contracts. It appears that
reference to the SF 33 may have been unintentionally omitted in 15.609(a).

52.215-7. The provision regarding Annual Representations and Certifications-
Negotiation retains obsolete language. The language in the current clause at 52.215-35
should be used in lieu of the language in rewrite clause 52.215-7. The proposed rewrite
version of the clause does not reflect changes to the current FAR clause which deleted the
requirement to certify to the existence of the annual representations and certifications.

Part 53. Delete the prescription for use of the SF 1411 and SF 1448 from Part 53 of the
rewrite (current FAR 53.215-2). ,



CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ATALICS

SUBPART 15.5 - CONTRACT PRICING

15.500 Scope of subpart.

This subpart prescribes the cost and price negotiation policies and procedures for pricing negotiated prime contracts

(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed

bidding.

15.501 Definitions.

Cost or pricing data (10 U.S.C. 2306a(h)(1) and 41 U.S.C. 254(d)) means all facts that, as of the date of price
agreement or, if applicable, an-earlier another date agreed upon between the parties that is as close as practicable to
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations

significantly.

CODSIA ANALYSIS

CODSIA does not believe the proposed change to “an earlier date” is consistent

"|with the amendments made to Truth in Negotiations Act (TINA) under sections

1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA)
which specifies “another date.” The proposed rewrite offered no explanation for
the change.

Similar changes were made throughout FAR Subpart 15.5 and related
solicitation provisions and contract clauses.

Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment
about estimated future costs or projections, they do include the data forming the basis for that judgment. Cost or

pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to
contribute to the soundness of estimates of future costs and to the validity of determinations of costs already

incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in
production methods and in production or purchasing volume; data supporting projections of business prospects and
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy

decisions; estimated resources to attain
significant bearing on costs. Gest-e

business goals; and information on management decisions that could have a

SOOI

CODSIA ANALYSIS
CODSIA disagrees that parametric estimates are cost or pricing data. By their
nature, estimates produced by this modeling technique will vary from actual
results, and the variances are traceable to imperfect assumptions and cause and
effect relationships. It is unreasonable to view such imperfections as a basis for
defective pricing allegations. These estimates are necessarily judgmental; they
are neither factual nor verifiable. Therefore, they are not cost or pricing data.
As a minimum, this change should be not be part of the Part 15 rewrite project
and should, instead, be considered within the broader context of parametric
estimating policies and procedures.

Page 1
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS

CODSJA ANALYSIS
Definition duplicates coverage at FAR 15.504-1(d). Definition should be deleted
for same reasons definitions of “commercial item,” “cost analysis,” field pricing
support,” “price analysis,” and “technical analysis™ were deleted.

Discount means a price reduction regularly applied in the normal course of business in accordance with a
commercial company’s established written policies or customary practices. Examples include purchase volume
discounts, reseller discounts, original equipment manufacturer discounts, national account discounts,
educational institution discounts, state and local government discounts, etc. Price discounts do not include
concessions, such as trade-ins; nonmonetary incentives (e.g., extended warranties, free supplies or services);
discounts contingent upon other events (e.g., coupons); and temporary promotional discounts (e.g., inventory
clearance sales, special marketing incentives). '

CODSJA ANALYSIS
CODSIA has been disappointed that the FAR Council has yet to provide a
workable definition of published discounts and unpublished discounts,
|particularly if the Government persists in imposing a disclosure obligation at
FAR 52.215-41 and FAR 52.215-42. This is a high-risk concern to industry
because the FAR’s ambiguity creates an environment for unfounded allegations
of failure to disclose (i.e., what is an unpublished discount?).

Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a
specific contract, contract end item, or task. These projections may include rates for such things as labor, indirect
costs, material obsolescence and usage, spare parts provisioning, and material handling.

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have
not been completed or when the contractor will not agree to a forward pricing rate agreement.

Information other than cost or pricing data means any type of information that is not required to be certified in
accordance with 15.506-2 and is necessary to determine price reasonableness or assess cost realism. For example,
such information may include pricing, sales, or cost information, and includes cost or pricing data for which
certification is determined inapplicable after submission.

CODSIA ANALYSIS
See CODSIA comment at FAR 15.503-3.

Price, as used in this subpart, means cost plus any fee or profit applicable to the contract type.

Subcontract, as used in this subpart, also includes a transfer of commercial items between divisions, subsidiaries, or
affiliates of a contractor or a subcontractor. .

"
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDA TIONS SHOWN IN BOLD/T TALICS
15.502 Pricing policy.
Contracting officers shall -

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the

~ reasonableness of the offered prices, the contracting officer shail not obtain more information than is necessary. To
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the
following order of preference in determining the type of information required:

(1) No additional information from the offeror, if the price is based on adequate price competition, except as
provided by 15.503-3(b). - L

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established catalog or market prices), relying first on information available

~ within the Government; second, on information obtained from sources other than the offeror; and, if necessary, on
information obtained from the offeror. When obtaining information from the offeror is necessary, unless an
exception under 15.503-1(b) (1) or (2) applies, such information submitted by the offeror shall include, at a
minimum, appropriate information on the prices at which the same or similar items have been sold previously,
adequate for evaluating determining the reasonableness of the price. '

CODSJA ANALYSIS
See CODSIA comment at FAR 15.503-3.

(ii) Cost information, that does not meet the definition of cost or pricing data at 15.501.
(3) Cost or pricing data. The'contracting' officer should use every means available to ascertain whether a fair and
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not require -

unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs,
generally extends acquisition lead-time, and consumes additional contractor and Government resources.

(b) Price each contract separately and independently and not -
(1) Use proposed price reductions under other contracts as an evaluation factor; or
(2) Consider losses or profits realized or anticipated under other contracts.

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract provides for
a price adjustment based upon the occurrence of that contingency. :

Page 3
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

.\‘ .
CODSIA RECOMMENDATIONS SHOWN IN BOLD/ATALICS

(d) When acquiring a commercial item, the contracting officer shall seek a price that is fair and reasonable based
on prices at which same or similar items have been sold in the commercial market with appropriate consideration
given 1o differences in terms, conditions, and circumstances. The contracting officer shall not require the offeror
10 either propose or agree to the lowest price at which a commercial item was sold or will be sold to the general
public. Solicitation notices and contract clauses which impose most favored customer pricing are prohibited.

. CODSIA ANALYSIS
CODSIA continues to recommend strongly that the DAR Council and CAA
Council adopt a rule which makes it clear that the contracting officer should not
seek or otherwise require commercial companies to offer or accept most favored |-
customer pricing terms. However, an offeror may volunteer to provide most
favored customer pricing. The Government's pricing goal should be “fair and
reasonable,” as with all other Government procurements. This is a significant
risk area for commercial companies which, as yet, has not been adequately dealt
with by the Government.

15.503 Obtaining cost or pricing data (10 U.S.C. 2306a and 41 U.S.C. 25417).
15.503-1 Prohibition on obtaining cost or pricing data @0-U.S.C23062-and41-U.5:C-254b).

(a) Cost or pricing data should not be obtained for contract actions below the pertinent threshold at 15.503-
4(a)(1). However, the head of the contracting activity, without power of delegation, may authorize the contracting
officer to obtain cost or pricing data below the pertinent threshold upon making a written Jfinding that cost or
pricing data are necessary to determine whether the price is fair and reasonable and the facts supporting that
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold.

’ CODSIA ANALYSIS :
CODSIA recommends relocating provision at 15.503-4(a)(2) to the list of
prohibitions under 15.503-1 in order to make it clear that obtaining cost or
pricing data below the TINA threshold is prohibited, unless the HCA makes a
written determination that such data is necessary. ,

(b) Exceptions to cost or pricing data requirements. The contracting officer shall not require submission of cost or

pricing data to support any contract action ; ; iens) (but may require information
other than cost or pricing data to support a determination of price reasonableness or assess cost realism) -

CODSIA ANALYSIS
“Contract action” has already been defined at FAR 2.101.

See CODSIA comment at FAR 15.503-3.

(1) When the contracting officer determines that prices agreed upon are based on adequate price competition (see
standards at paragraph (c)(1) of this subsection); :

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or regulation (see
standards at paragraph (c)(2) of this subsection);
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDA TIONS SHOWN IN BOLD/ITALICS

(3) When a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection);
(4) When a waiver has been grmted (see standards at paragraph (c)(4) of this subsection); or

~ (5) When modifying a contract or subcontract for commercial items (see standards at paragraph (c)(3) of this
subsection). .

(c) Standards for exceptions from cost or pricing data requirements - (1) Adequate price competition. A price is
based on adequate price competition if - '

(i) Two or more responsible offerors, competing independently, submit priced offers m—respense responsive to the
Government's expressed requirement and if -

CODSIA ANALYSIS
CODSIA is concerned that the proposed change alters an established meaning of
adequate price competition. It has been generally understood that an offeror’s
proposal must be capable of being accepted by the Government. Merely
responding to the solicitation has not been sufficient.

Axvrard s

(A)

il -be-made-to-the-offeror-whose-prepesa here Price is a substantial factor in
sourceselection the award decision; and '

CODSIA ANALYSIS
CODSIA recommends that the DAR Council and CAA Council adopt the
Comptroller General’s long-standing position that price must be a substantial
factor in the award decision.

(B) There is no finding that the price of the otherwise successful offeror is unreasonable. Any finding that the price
is unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer;

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible
offerors, competing independently, would submit priced offers in-respense responsive to the solicitation's expressed
requirement, even though only one offer is received from a responsible offeror and if -

(A) Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with
the expectation of competition, e.g., circumstances indicate that -

(1) The offeror believed that at least one other offeror was capable of submitting a meaningful responsive offer; and
(2) The offeror had no reason to believe that other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is
approved at a level above the contracting officer; or :

Page 5
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSLA RECOMMENDATIONS SHOWN IN BOLD/ITALICS

(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions,
quantities, or terms and conditions under contracts that resulted from adequate price competition.

(2) Prices set by law or regulation. Pronouncements in the form of periodic rulings, reviews, or similar actions ofa
governmental body, or embodied in the laws are sufficient to set a price.

(3) Commercial items. Any acquisition for an-item-that meets-the a commercial item definition in 2.101;-er-any

S aod H G-H-paraoiap < < B Hdatd vr Ot tratv-avd -Gt f o Iiv Sas 2
commercialiter to-a-noncommercial-item; is exempt from the requirement for cost or pricing data. Also exempt are
modifications to contracts for commercial items, exempted under this section, as long as the modification does not
change the contract to an acquisition of a noncommercial item. : ‘

CODSJA ANALYSIS
Rewrite confuses the meanings of product modification and contract
modification. Both were expressly addressed by FASA.

(4) Waivers. The head of the contracting activity (HCA) may, without power of delegation, waive the requirement
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting
rationale shall be in writing. The HCA may censider-waiving waive the requirement if the price can be determined
to be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were
furnished on previous production buys and the contracting officer determines such data are sufficient, when
combined with updated information, a waiver may be granted. If the HCA has waived the requirement for
submission of cost or pricing data, the contractor or higher-tier subcontractor to whom the waiver relates shall be
considered as having been required to provide cost or pricing data. Consequently, award of any lower-tier
subcontract expected to exceed the cost or pricing data threshold requires the submission of cost or pricing data *
unless an exception otherwise applies to the subcontract or the waiver specifically includes that subcontract. .

ARY
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSLA RECOMMENDA TIONS SHOWN IN BOLD/ITALICS

The examples provided are obvious instances where cost or pricing data are not
required and do not warrant expressed coverage. CODSIA is concerned that
examples might be misinterpreted as the only circumstances. There certainly are
many other instances which could be listed (e.g., incremental funding actions,
structuring contract financing arrangements, CAS cost impact analyses,
preparation of Government budget estimates, etc.).

Renumbering of succeeding provisions is assumed.

15.503-3 Requifing information other than cost or pricing data.

(a) General. (1) The contracting officer is responsible for obtaining information that is adequate for evaluating
determining the reasonableness of the price or determining assessing cost realism. However, the contracting officer
should not obtain more information than is necessary for determining the reasonableness of the price or evaluating
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer
shall require submission of information from the offeror. Unless an exception under 15.503-1(b) (1) or (2) applies,
such information submitted by the offeror shall include, at a minimum, appropriate information on the prices at
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the -

price

CODSIA ANALYSIS
CODSIA urges the DAR Council and CAA Council to exercise greater care in
maintaining a consistency in terms related to the concepts of price
reasonableness, cost realism, cost analysis, and price analysis. In several places
the proposed rewrite creates confusion, and this will no doubt lead to conflicts
over required data, access to records, and audit rights.

Similar changes were made throughout FAR Subpart 15.5.

(2) The contractor's format for submitting such information should be used (see 15.503-5(b)X2)).

(3) The contracting officer shall ensure that information used to support price negotiations is sufficiently current to
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to

“information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall

not be certified in accordance with 15.506-2.
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CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ATALICS

(b) Adequate price competition. When adequate price competition exists (see 15.503-1(c)(1)), generally no
additional information is necessary to determine the reasonableness of price. However, if there are unusual
circumstances where it is concluded that additional information is necessary to determine the reasonableness of
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from
sources other than the offeror. In addition, the contracting officer may request information to determine assess the
cost realism of competing offers t

CODSIA ANALYSIS -
CODSIA appreciates efforts to add clarity to the Government’s intent to restrict

submission of cost or pricing data or information other than cost or pricing data

where adequate price competition is expected. This continues to be a problem in
private industry, especially in the area of cost realism (see CODSIA comment at
FAR 15.504-1(d)).

(c) Limitations relating to commercial items @0-U-8.C2306a(d)}2)yand-4H-U-8-C-254b(d)). (1) Requests for sales
data relating to commercial items shall be limited to data for the same or similar items during a relevant time period.

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for information
relating to commercial items to include only information that is in the form regularly maintained by the offeror as
part of its commercial operations.

(3) The contracting officer shall not require an offeror to disclose or otherwise represent as accurate the lowest
prices paid to the offeror by the general public for same or similar items.

CODSIA ANALYSIS
CODSIA urges the DAR Council and CAA Council to clarify that, consistent
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its
lowest prices, especially for customer classes and circumstances unrelated to the
Government’s position as a purchaser (e.g., reseller, original equipment
manufacturer). This is a high-risk concern to industry because many companies
do not have the infrastructure necessary to identify the lowest prices paid on
individual transactions.

(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of
Information Act (5 U.S.C. 552(b)) shall not be disclosed outside the Government.

15.503-4 Requiring cost or pricing data @0-U:S.C-2306a-and-41-U-S.C354b).

(a)(1) Cost or pricing data shall be obtained only if the contracting officer concludes that none of the exceptions in
15.503-1(b) applies. However, if the contracting officer has sufficient information available to determine price
reasonableness, then a waiver under the exception at 15.503-1(b)(4) should be considered. The threshold for
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing
contracts, the threshold specified in the contract:

(i) The award of any negotiated contract (except for undefinitized actions such as letter contracts).
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(ii) The award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to
furnish cost or pricing data (but see waivers at 15.503-1(b)(4)).

(iii) The modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially
required) or any subcontract covered by paragraph (a)(1)(ii) of this subsection. Price adjustment amounts shall
consider both increases and decreases (e.g., a $150,000 modification resulting from a reduction of $350,000 and an
increase of $200,000 is a pricing adjustment exceeding $500,000). This requirement does not apply when unrelated
_ and separately priced changes for which cost or pricing data would not otherwise be required are included for
administrative convenience in the same modification. Negotiated final pricing actions (such as termination
settlements and total final price agreements for fixed-price incentive and redeterminable contracts) are contract
modifications requiring cost or pricing data if the total final price agreement for such settlements or agreements
exceeds the pertinent threshold set forth at paragraph (a)(1) of this subsection, or the partial termination settlement
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set forth at
paragraph (a)(1) of this subsection (see 49.105(c)(15)).

CODSIA ANALYSIS
CODSIA recommends relocating provision at 15.503-4(a)(2) to 15.503-1(a) in
order to make it clear that cost or pricing data should not be required below the
TINA threshold.

(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to
the prime confractor or appropriate subcontractor tier) the following in support of any proposal:

(1) The cost or pricing data.

(2) A certificate of current cost or pricing data, in the format specified in 15.506-2, certifying that to the best of its
knowledge and belief, the cost or pricing data were accurate, complete, and current as of the date of agreement on
price or, if applicable, an-earhier another date agreed upon between the parties that is as close as practicable to the

date of agreement on price.

(c) If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the
data shall not be considered cost or pricing data as defined in 15.501 and shall not be certified in accordance with

15.506-2.

(d) The requirements of this section also apply to contracts entered into by an agency on behalf of a foreign
government. :

Page 9

e




CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS

15.503-5 Instructions for submission of cost or pricing data or information other than cost or pricing data.

(a) Taking into consideration the policy at 15.502, the contracting officer shall specify insert the solicitation
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 15.508 (1) and (m)) when either
cost or pricing data or information other than cost or pricing data are required -

' CODSIA ANALYSIS
CODSIA is greatly concerned with the structure of any policy that allows the
contracting officer to determine the extent of access to records and audit rights.
Coupled with the proposed elimination of Table 15-3 and Standard Form 1448,
the proposed rewrite obscures the bright-line test which was created as a result
of FASA. See CODSIA's proposed FAR 15.503-6. ‘

(b)(1) Unless required to be submitted on one of the termination forms specified in subpart 49.6, the contracting
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an
alternative format, or permit submission in the contractor's format.

(2) Information other than cost or pricing data may be submitted invthé offeror's own format unless the contracting
officer decides that use of a specific format is essential and the format has been described in the solicitation.
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15.503-6 Access to records and audit rights.

(a) Where cost or pricing data are submitted, the contracting officer or an authorized representative has the right
to examine books, records, documents, or other directly pertinent records to evaluate the accuracy, completeness,
and currency of the cost or pricing data for a period ending 3 years after final payment under the contract (see
52.214-26 and 52.215-2).

(b) Where information other than cost or pricing data are submitted, the contracting officer or an authorized
representative has the limited right to examine, at any time before award, books, records, documents, or other
directly pertinent records to verify any request for an exception under this provision and the reasonableness of
price (see 52.215-41 and 52.215-42). Access does not extend to cost or profit information or other data relevant
solely to the offeror's determination of the prices to be offered in the catalog or marketplace.

Although CODSIA understands and supports the FAR rewrite goals to be
economical in wording, this is.one area where clarity is absolutely critical.
Heretofore, the Governments policies and procedures have been fractured and -
inconsistent. We recognize that the principle embodied here, while reflected -
elsewhere in the FAR warrants specific attention in the context of 15.5. Thisis a

high-risk concern to industry.

15.504 Proposal analysis.
15.504-1 Proposal analysis techniques.

(a) General. The objective of proposal analysis is to ensure that the final-agreed-te agreed upon price is fair and
reasonable.

(1) The contracting officer is responsible for evaluating determining the reasonableness of the offered prices. The

analytical techniques and procedures described in this section may be used;-singly-or-in-combination-with-others; 0
ensure that the final agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition

should determine the level of detail of the analysis required.

(2) Price analysis shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and
15.504-3).

R
(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data
are required. When appropriate, price analysis shall be used to verify that the overall price offered is fair and

reasonable.

CODSIA agrees with proposal but wishes to note this changes a long-standing
policy that price analysis is always performed. As presented, when would a
price analysis be appropriate?
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ost-and FiaYy-a ::‘ ad-to-evaluate-information-otherthan-co

As written, this guidance is meaningless and will confuse the relationships
between cost analysis and information other than cost or pricing data. Moreover,
it fails to adequately differentiate between a cost analysis and cost realism
assessment. A clear differentiation is important because it affects provisions on
TINA, CAS, access to records, and audit rights.

Renumbering of succeeding provisions is assumed.

(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis
is performed.

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror’s or contractor’s
proposal shall not be disclosed to the offeror or contractor without the concurrence of the contracting officer. Any
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the
contracting officer's attention for appropriate action.

(7) The Air Force Institute of Technology (AFIT) and the Federal Acquisition Institute (FAI) jointly prepared a
series of five desk references to guide pricing and negotiation personnel. The five desk references are: Price
Analysis, Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues in Contract Pricing, and
Federal Contract Negotiation Techniques. The references provide detailed discussion and examples applying pricing
policies to pricing problems. They are to be used for instruction and professional guidance. However, they are not
directive and should be considered informational only. Copies of the desk references are available on CD-ROM
which also contains the FAR, the FTR and various other regulations and training materials. The CD-ROM may be
purchased by annual subscription (updated quarterly), or individually (reference “List ID GSAFF,” Stock No. 722-
009-0000-2). 'The individual CD-ROMs or subscription to the CD-ROM may be purchased from the Superintendent
of Documents, U.S. Government Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550, or by
mail order from the Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954. Free copies of the
desk references are available on the World Wide Web, Internet address:
http://www.gsa.gov/staff/v/guides/insu'uctions.htm. ’

(b) Price analysis. (1) Price analysis is the process of examining and evaluating a proposed price without evaluating
its separate cost elements and proposed profit. '

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price,
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not limited to the-

following:
(i) Comparison of proposed prices received in response to the solicitation.

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for the sa;ne or
similar end items, if both the validity of the comparison and the reasonableness of the previous price(s) can be
established. '
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(iii) Application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight
significant inconsistencies that warrant additional pricing inquiry. -

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes,

and discount or rebate arrangements.

(v) Comparison of proposed prices with independent Government cost estimates.

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items.

(c) Cost analysis. (1) Cost analysis is th
offeror's or contractor's proposal (includis :

e review and evaluation of the separate cost elements and profit in an

and

the application of judgment to determine how well the prposed costs represent what the cost of the contract should -

be, assuming reasonable economy and efficiency.

_(2) The Government contracting officer may use various cost analysis techniques and procedures to ensure a

and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the
following: '

(i) Verification of cost or pricing data and evaluation of cost elements, including -

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies;.

(B) Projection of the offeror's cost trends, on the basis of current and historical cost or pricing data;

(C) Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost-

. estimating relationships; and

fair

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other factors.

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the

contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into
the future. In pricing production of recently developed complex equipment, the contracting officer should perform a

trend analysis of basic labor and materials, even in periods of relative price ;tability.

(iii) Comparison of costs proposed by the offeror for individual cost elements with - .

(A) Actu}al costs previously incurred by the same offeror;

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items;
(C) Other cost estimates received in response to the Government's request;

(D) Independent Government cost estimates by technical personnel; and

| (E) Forecasts of planned expenditures.
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(iv) Verification that the offeror’s cost submissions are in accordance with the contract cost principles and
procedures in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of
the FAR looseleaf edition), Cost Accounting Standards. ' '

(
(v) Review to determine whether any cost or pricing data necessary to make the contractor’s proposal accurate,
complete, and current have not been either submitted or identified in writing by the contractor. If there are such
data, the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance
for the incomplete data.

(vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2).

(d) Cost realism analysis assessment. (1) Cost realism analysis assessment is the process of independently
reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether the
estimated proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the
requirements; and are consistent with the unique methods of performance and materials described in the offeror's
technical proposal. Cost realism does not equate to the Government’s estimate of most probable cost.

ts shall be performed on significant competitive cost-reimbursement contracts

: CODSIA ANALYSIS
The purpose of a cost realism assessment should not be to determine the
probable cost of performance (or life cycle cost) and best value. Those are
distinctly different concepts and have no role in determining whether an offeror
understands the solicitation requirements. The purpose of cost realism is
adequately stated in FAR 15.504-1(d)(1).

Page 14



CODSIA ANALYSIS & RECOMMENDATIONS
FAR SUBPART 15.5 REWRITE
FAR CASE 95-029

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS

Cost realism is being confused with a past performance evaluation which should
not require the submission of information other than cost or pricing data.
Furthermore, the DAR Council and CAA Council should not apply cost realism
to firm fixed price contracts unless and until the CAS Board has exempted fim
fixed price contracts that do not involve the submission of certified cost or
pricing data. CODSIA was disappointed that, despite its repeated suggestions,
the activities of the FAR Council (or FASA implementation teams) and the CAS
Board have not been adequately coordinated. This lack of coordination has led
to a well-known problem where firm fixed price contracts have been exempted
from TINA but not CAS. For many companies, CAS is a key criterion for
declining Government business. :

(3) Cost realism assessments shall not be performed on contracts for commercial items.

CODSIA ANALYSIS
The provision on cost realism should be clarified to state that such assessments
shall not be made on contracts for commercial items. The acceptance of a
commercial item in the marketplace should be sufficient to satisfy the concerns
expressed in FAR 15.504-1(d)(1).

(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills,
experience, or capability in engineering, science, or management perform a technical analysis of the proposed types
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the
proposed resources, assuming reasonable economy and efficiency.

(2) At a minimum, the technical analysis should examine the types and quantities of material proposed and the need
for the types and quantities of labor hours and the labor mix. Any other data that may be pertinent to an assessment
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or
product being proposed should also be included in the analysis.

(f) Unit prices. (1) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except
when there is little or no variation in base cost. -
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(2) Except-for-the-acquisition-of-commercial-items Contracting officers shall require that offerors identify in their
proposals those items of supply that they will not manufacture or to which they will not contribute significant value,
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such information
shall be used to determine whether the intrinsic value of an item has been distorted through application of overhead
and whether such items should be considered for breakout. The contracting officer may require such information in
all other negotiated contracts when appropriate.

(3) This section does not apply to contracts for commercial items.

CODSIA ANALYSIS
CODSIA suggests revision so that it is clear that all FAR 15.504-1(f) does not
apply to contracts for commercial items.

() Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of

‘one or more contract line items is significantly over or understated as indicated by the application of cost realism

assessments or price analysis techniques. The greatest risks associated with unbalanced pricing occur when -

'CODSIA ANALYSIS
CODSIA finds this substantially rewritten provision to be very confusing (e.g.,
over or understated compared to what?). This change will relate the assessment
back to previously defined methods of evaluation.

(i) Startup work, mobilization, first articles, or first article testing are separate line items;
(i) Base quantities and option quantities are separate line items; or

(iii) The evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an
indefinite-delivery contract.

(2) All offers with separately priced line items or subline items shall be analyzed to determine if the prices are
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contracting officer shall -

(i) Consider the risks to the Government associated with the unbalanced pricing in determining the competitive
range and in making the source selection decision; and :

(ii) Consider whether award of the contract will result in paying unreasonably high prices for contract performance.

(3) An offer may be rejected if the contracting officer determines the lack of balance poses an unacceptable risk to
the Government. '
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15.504-2 Information to support pro